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UNITED STATES VS. WILLIAM A. HARDING ET ^L. 

1 In the Supreme Court of the District of Columbia 

Holding a criminal term 

i 

i 

United States Court of Appeals for the District of Columbia. 
Filed Jill. 3, 1935. Henrv W. Hodges, Clerk. 

/ %/ C7 J 

| 

Criminal No. 55,836 

i 

United States of America 


vs. 


William A. Harding, et al. 


dotation of appeal 
Name of appellant: United States o.f America. 



Offense: Conspiracy to defraud the United States of jVmerica. 

Date of judgment: June 27, 1935. i 

Brief description of judgment: On June 27, 1935, judjj^nent was 
entered sustaining defendants’ demurrers to the indictment. 

I, Leslie C. Garnett, United States attorney in and for the District 
of Columbia, on behalf of the United States of America, hereby 
appeal to the United States Court of Appeals for the pistrict of 
Columbia from the judgment above mentioned on the grounds set 
forth below. 

Leslie C. Garnptt. 

United States Attorney in and for the District of Columbia. 

Dated: July 3d, 1935. 

Grounds of Appeal: The court erred in sustaining the djefendants’ 
demurrers to the indictment. 

Service of a copy of the above notation of appeal is acknowledged 
this 3d dav of July, 1935. 

Geo. P. Hoover. 

Attorney for Defendants William >, A. Harding , 

James P. Barry , and Harry W. Cole. 

Milton W. King, 

Attorney for Defendant Charles R. \Olberg. 

George D. Horning, |Jr., 
Attorney for Frank P. Elwrath. 

2 (Endorsed:) Criminal No. 55, 836. United States vs. William 
A Harding, et al. Notation of appeal. Leslie C. Garnett, 
United States Attorney. 
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UNITED STATES VS. WILLIAM A. HARDING ET AL. 


3 Docket entries* criminal , on appeal 

In the Supreme Court of the District of Columbia 

United States Court of Appeals for the District of Columbia. 
Filed Jul. 3, 1935. Henry W. Hodges, clerk. 

Clerk's statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

Criminal No. 55836 

United States of America 


vs. 

1, William A. Harding: 2, Frank P. McElwrath; 3, James P. 
Barry; 4, Leohard C. Hammond; 5, Charles R. Olbenj; 6. Harry 
W. Cole; 7. Perry A. Welty 

i Vio. sec. 88, title 18. U. S. Code 


Date— 

1935, March 21: Presentment and indictment filed. 

1935. Apr. 5: Nos. 3. 4, and 6—Joint and several demurrers of the 
defendants filed. 

1935, Apr. 11: No. 5—Demurrer to the indictment filed. 

1935. Apr. 12: Nos. 3, 4, 5. and 6—Demurrers to the indictment 
argued and submitted. 

1935. Apr. 15: No. 2—Stipulation of counsel filed. 

1935, June 27: Nos. 2, 3, 4, 5. and 6—Demurrers to the indictment 
heretofore argued and submitted, sustained. Exceptions noted. 
Memorandum opinion filed (Adkins. J.). 

1935, July 3: U. S. attorney notes an appeal in open court to the 
judgment of the court sustaining the demurrers. 

1935. July 3: Notation of appeal filed by U. S. attorney. 

Date, July 3. 1935. 

Attest: 

[seal] 

Frank E. Cunningham, 

Clerk. 

By Samuel Silverman, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7. 8. and 9, 
of Supreme Court U. S. 
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United States Court of Appeals for the District ojf Columbia 

April term, 1935 ] 

No. 6511 | 

i | 

United States of America, appellant 


William A. Harding, Frank P. McElwrath. James P. Barry, 
Leonard C. Hammond, Charles R. Olberg. Harry W. Cole, and 
Perry A. Welty, appellees 


Appeal from the Supreme Court of the District of Columbia 

i 

Supreme Court of the District of Columbia 

i 

Criminal No. 55836 ! 


United States 

vs. 


William A. Harding, Frank P. McElwrath, James P. Barry, 
Leonard C. Hammond, Charles R. Olberg. Harry W. iCole, and 
Perry A. Welty | 

United States of America, | 

District of Columbias ss: 


Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at jthe times 
hereinafter mentioned, the following papers were filed anj proceed¬ 
ings had, in the above-entitled cause, to wit: 

6 Filed in open court Mar. 21,1935 


In the Supreme Court of the District of Columbia, 
Holding a criminal term j 

January term, A. D. 1935 I 


District of Columbia, ss: 

The additional grand jurors of the United States of America, in 
and for the District of Columbia, impanelled and sworn in t|he Janu¬ 
ary term, 1935, in accordance with the provisions of section 348, 
title 18, District of Columbia Code, and inquiring for the District of 
Columbia, do present: 

That the Congress of the United States on June 16, 1933, approved 
a law and act known and cited and hereinafter referred io as the 
National Industrial Recovery Act, section 1 of which reads a^ follows: 

“A national emergency productive of widespread unemployment 
and disorganization of industry, which burdens interstate ancfl foreign 
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commerce, affects the public welfare, and undermines the standards 
of living of the American people, is hereby declared to exist. It is 
hereby declared to be the policy of Congress to remove obstructions 
to the free flow of interstate and foreign commerce which tend to 
diminish the amount thereof; and to provide for the general welfare 
by promoting the organization of industry for the purpose of co¬ 
operative action among trade groups, to induce and maintain united 
action of labor and management under adequate governmental sanc¬ 
tions and supervision, to eliminate unfair competitive practices, to 
promote the fullest possible utilization of the present productive ca¬ 
pacity of industries, to avoid undue restriction of production (except 
as may be temporarily required), to increase the consumption of 
industrial and agricultural products by increasing purchasing power, 
to reduce and relieve unemployment, to improve standards of labor, 
and otherwise to rehabilitate industry and to conserve natural 
resources.” 

By the said act, the Congress gave to the President of the United 
States power to create an agency and instrumentality of the Govern¬ 
ment of the United States to be known as the Federal Emergency 
Administration of Public Works, and to appoint, for the purpose of 
exercising all the powers of said agency and instrumentality, a 
Federal Emergency Administrator of Public Works; and the said 
Federal Emergency Administrator of Public Works was authorized, 
under the direction of the President, to prepare a comprehensive pro¬ 
gram of public works: and by the said National Industrial Recovery 
Act the Congress of the United States, with a view to increasing em¬ 
ployment quickly (while reasonably securing any loans made by 
the United States) authorized the President, through the 
7 Federal Emergencv Administrator of Public Works or through 
such other agencies as he might designate or create, among 
other things, to finance or aid in the financing of any public works 
project included in the program prepared under the direction of the 
President by th^ Federal Emergency Administrator of Public Works 
pursuant to the provisions of the said act hereinbefore set forth, and 
to make grants to States, municipalities, or other public bodies for 
the construction, repair, or improvement of any such project: such 
grant, however, not to be in excess of thirty per centum of the cost 
of the labor and materials employed upon such project: and. further, 
by the provisions of the said National Industrial Recovery Act the 
President was authorized to delegate any of his powers and functions 
under said act to such officers, agents, and emplovees as he might 
designate or appoint: and, further, by said act. the Congress of the 
United States appropriated, for the purposes of the said law, includ¬ 
ing the purposes of said law which are hereinbefore mentioned, the 
sum of three billions and three hundred millions of dollars. 

That, in accordance with the provisions of the said National Indus¬ 
trial Recovery Act. by appropriate authority and by appropriate 
orders, rules, and regulations, there was appointed a Federal Emer¬ 
gency Administrator of Public Works, and the headquarters of the 
Federal Emergency Administration of Public Works was set up and 
established in the city of Washington, District of Columbia, which 
headquarters office will be hereafter in this indictment referred to 
as the Public Works Administration in Washington: and certain 
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agencies and branches of the said Public Works Administration in 
Washington were set up and established in various States of the 
United States for the purpose of representing in said States the said 
Public Works Administration in Washington, one such agency and 
branch being established in the city of Fort Worth, State of Texas, 
which agency and branch will be hereafter in this indictment referred 
to as the Public Works Administration in Forth Wcjrth, Texas. 
8 That the Federal Emergency Administrator of Public 

Works, in accordance with and pursuant to the provisions of 
the said National Industrial Recovery Act, prepared a comprehen¬ 
sive program of public works, which included the entertaining by said 
Administrator of applications by States, municipalities,! and other 
public bodies for grants and loans on certain public worlds projects; 
that it was in the power and discretion of the Federal Emergency 
Administrator of Public Works, in the interests of the Unijted States, 
to accept or reject such applications, with or without qualification, 
or to require of an applicant as a condition to the granting of such 
application the performance of certain acts. 

That the National Industrial Recovery Act, and the organization 
set up pursuant thereto as hereinbefore described, continued to be in 
full force and effect throughout the period of the conspiracy here¬ 
after charged in this indictment, and during the said period the 
administration, declarations, and policies of the said act! were and 
continued to be lawful functions of the Government of tpe United 
States. 

That throughout the period of the conspiracy hereafter [alleged in 
this indictment, there existed in the State of Texas a duly created 
municipality and public body of the State of Texas, that is to say, a 
governmental agency and body politic and body corporate of the 
State of Texas described as a conservation and reclamation dis¬ 
trict and known as the AVillacy County Water Control and! Improve¬ 
ment District Number One, which will hereafter in this indictment 
be referred to as the Willacy County District; that the management 
of the. affairs thereof was placed in the control of a board oif directors 
consisting of five members, and the issuance of obligations and securi¬ 
ties in the form of bonds of the said Willacy County District in the 
sum of. to wit, seven millions and five hundred thousands of dollars, 
was authorized for the purpose of financing the construction of a 
system of irrigation in the territory in the State of Texas over which 
the said Willacv Countv District had jurisdiction, which 
D project will be hereafter in this indictment designated the 
Willacy County project; that thereafter the Willacy County 
District caused to be made drawings showing the plan of construc¬ 
tion, and writings showing a detailed statement of the mater ials to be 
used in said construction, which drawings and writings are com¬ 
monly called and will be hereafter in this indictment called plans 
and specifications, for the construction of the said irrigating project, 
and the construction thereof was begun; that thereafter, because of 
lack of funds, the work was discontinued before completion], and the 
W T ii'.acy County District made application to the Reconstruction 
Finance Corporation, a body corporate created by the act of 
Congress known as the Reconstruction Finance Corporation Act, for 
a loan to continue the work on its irrigation project aforesaid; that 
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thereafter the Willacy County District withdrew the said applica¬ 
tion from the Reconstruction Finance Corporation and submitted it 
to the Public Works Administration in Washington and there prose¬ 
cuted an application for a loan and grant under the provisions 
of the National Industrial Recovery Act; that, filed in connection 
with the said application, were the plans and specifications aforesaid, 
which plans and specifications provided for the construction of a 
gravity and open canal system of irrigation; that in connection with 
its said application, the Willacy County District offered to the 
United States as security for the loan applied for, bonds of the 
Willacy Countv District maturing as late as. to wit, the vear 1968, 
that had theretofore been authorized as hereinbefore set forth. 

That on, to wit. the eighth day of December 1933. the Federal 
Emergency Administrator of Public Works set aside and allocated 
the sum of. to wit. four millions and eight hundred and fifty-three 
thousands of dollars for the purpose of making from and out of that 
sum a grant and loan to the Willacy County District for the construc¬ 
tion of the irrigation project aforesaid, based on the aforementioned 
plans for a gravity and open canal system of irrigation, on condition 
that the number of acres of land to be irrigated, instead of being, to 
wit. one hundred and twenty-five thousand, as had been ap- 
10 plied for. should be. to wit. seventy-five thousand and on 
certain other conditions not pertinent to this indictment: that 
the amount of the grant of money to be made to the Willacy County 
District would depend upon and be commensurate with the cost of 
labor and materials to be used on the project, and could not. as afore¬ 
said, exceed thirty per centum thereof. 

That in connection with the application of the Willacy County 
District aforesaid, and in the consideration by the Federal Emergency 
Administrator of Public Works as to whether the United States 


should allow the grant and loan applied for, the United States had 
certain valuable rights and properties; that among these rights and 
properties was tfie right to have the governmental functions set up 
bv the National Industrial Recovery Act administered in a fair and 
effective manner, and that the contract to be let bv the Willacy 
County District for the construction of the irrigation project should 
be let by means of competitive bidding; and that the contract should 
be let to the lowest responsible bidder supplying suitable workman¬ 
ship and material and at the same time conforming to the provisions 
of the National Industrial Recovery Act. 


That in reaching a conclusion and determining an action which 
would best secure and effectuate the interests and policies aforesaid 


of the United States, the Federal Emergency Administrator of Pub¬ 


lic Works depended upon the opinions and recommendations of his 
subordinates in the Public Works Administration in Washington 
and in the Public Works Administration in Fort Worth, Texas; and 


the United States and the said Administrator had the right to receive 
the sincere and honest and conscientious opinions and recommen¬ 


dations of said subordinates, and the United States had the right 
to the faithful and honest and conscientious services of the said 


employees. 

11 That one Perry A. Weltv, from, to wit. the first dav of 

V V < » / 

September, 1933, to, to wit, the first day of June 1934, was 
employed as engineer examiner in the Public Works Adminstration 


UNITED STATES 


WILLIAM 


HARDING 


in Fort Worth, Texas; that as such engineer examiner it was the duty 
of the said Perry A. Welty to examine, consider, and pass upon the 
engineering features of applications, ancL plans and specifications 
filed in connection therewith, for loans and grants from tjhe Federal 
Emergency Administrator of Public Works on certain 1 , irrigation 
projects in the State of Texas, and thereafter to make projper recom¬ 
mendations in the premises to his superiors in the Public Works 
Administration in Fort Worth, Texas. 

That, on, to wit, the first day of April 1934, the Willajcy County 
District, in connection with its aforementioned application, and by 
way of conforming to the conditions made by the Federal Emergency 
Administrator of Public Works at the time of the allocation of the 
money for a loan and grant to the said Willacy County District, 
submitted to the Public Works Administration in Fort Worth, Texas, 
certain engineering data, including plans and specifications, for the 
construction of a gravity and open-canal system of irrigation to 
cover, to wit, seventy-five thousand acres of land in the territory of 
the Willacy County District; and the said plans and specifications 
were referred to the said Perry A. Welty. as such engineer! examiner 
in the Public Works Administration in Fort Worth, Tex^s, for his 
examination, consideration, and recommendation to his j superiors, 
whose duty it was to cause all plans and specifications (submitted 
in connection with applications for grants and loans to be forwarded 
with their recommendations to the Public Works Administration in 
Washington for examination and final recommendation to the Fed¬ 
eral Emergency Administrator of Public Works. 


That one Charles R. Olberg, from, to wit, the seventeenth day 
of August 1933, to, to wit, the first day of February jl935, was 
employed in the Public Works Administration in Washington as 
an engineer examiner on irrigation projects; that as such engineer 
examiner, it was the duty of said Charles R. Olberg to' examine, 
consider, counsel, supervise, and pass upon the engineering 
12 features of applications and plans and specifications filed in 
connection therewith, for loans and grants from the Federal 


Emergency Administrator of Public Works on irrigation projects 
throughout the United States, and thereafter to make pijoper rec¬ 
ommendations in the premises to his superiors in the Public Works 
Administration in Washington; and as such engineer Examiner, 
the said Charles R. Olberg had the confidence and trujst of his 
superiors in the Public Works Administration in Washington, and 
his said superiors, and, through them, the Federal Emergency Ad¬ 
ministrator of Public Works would be greatly influenced by the rec¬ 
ommendations, acts, and statements of said Charles R. Olberg and 
would be guided largely thereby in their own recommendations and 
actions respectively on said applications. 

That throughout the period of the conspiracy chargecji in this 
indictment, one William A. Harding was one of the directors of the 
Willacy County District and was an influential and dominating 
factor in the acts of the said Willacy County District. 

That further throughout the period of said conspiracy, (Jne Leon¬ 
ard C. Hammond was an officer, to wit, vice president of tfie Ham¬ 
mond Lumber Company, a body corporate; and one Harry W. Cole 
held himself out to be, among other things, vice president ^>f a sub¬ 
sidiary of said Hammond Lumber Company, to wit, Hammond & 
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Little River Redwood Company, Ltd.; and one James P. Barry 
held himself out to be, among other things, an employee of a sub¬ 
sidiary of said Hammond Lumber Company, to wit, Hammond & 
Little River Redwood Company. Ltd. And the acts done in the name 
of the said Hammond Lumber Company as hereafter set forth in 
this indictment, were acts done by the defendants and particularly 
the defendants Hammond, Cole, and Barry, who, in that behalf, pur¬ 
ported to act as duly authorized representatives of the said Ham¬ 
mond Lumber Company. 

That throughout the said period, one Frank P. McElwrath was a 

private individual actively interested in the said application of the 

Willacv Countv District for a loan and a grant from the Federal 

•/ 

Emergency Administrator of Public Works. 

13 And the grand jurors aforesaid, upon their oath aforesaid, 
do further present: 

That the said William A. Harding, the said Charles R. Olberg, 
the said Perrv A. Weltv, the said James P. Barry, the said Frank P. 
McElwrath, the said Leonard C. Hammond, and the said Harry W. 
Cole, all hereinafter referred to together as the defendants, con¬ 
tinuously throughout the period from, to wit. the first day of April 
1934, to and including, to wit, the first day of December 1934, at 
and within the District of Columbia aforesaid, under the circum¬ 
stances and conditions aforesaid, each then well knowing all the 
premises aforesaid in this indictment, unlawfully, feloniously, know¬ 
ingly and willfully did conspire, combine, confederate, and agree 
together, and each with the other and with divers other persons to 
the grand jurors aforesaid unknown, to defraud the United States 
of and concerning its properties, rights, and moneys, to wit. of and 
concerning its right to have the governmental functions set up by the 
National Industrial Recovery Act administered in a fair and effective 
manner; of and concerning its right to have the contract for the 
construction of the Willacy County project let by means of competi¬ 
tive bidding; of and concerning its right to have the contract for 
the construction of the Willacy County project let to the lowest 
responsible bidder supplying suitable material and workmanship and 
complying with the provisions of the National Industrial Recovery 
Act; of and concerning its right freelv and fullv to contract in the 
matter of the application of the Willacy County District, for a loan 
and grant from the Federal Emergency Administrator of Public 
Works; and of and concerning its right to the faithful, honest, con¬ 
scientious. unbiased, and unprejudiced services of said Charles R. 
Olberg. as such employee aforesaid of the Lmited States: and further 
to defraud the United States of large sums of money appro- 

14 priated by Congress for the administration of the said Na¬ 
tional Industrial Recovery Act, as will hereinafter be more 

fullv set forth. 

That the conspiracy, combination, confederation, and agreement 
aforesaid was to be accomplished in the manner and by the means 
following: that is to say: 

That the said defendants were to bring about the rejection by 
the Federal Emergency Administrator of Public Works of the 
plans and specifications which had been submitted by the Willacy 
County District to the Public Works Administration in Fort Worth, 
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Texas, and had been referred to the defendant. Perry! A. Weltv, 
for his consideration and recommendation as aforesaid | and which 
plans and specifications provided for the construction of |the project 
aforesaid to cover, to wit, seventy-five thousand acres <i)f land, by 
means of the gravity and open-canal system of irrigation, which 
gravity and open-canal system of irrigation required tlie use of a 
small quantity of piping or piping material; and the said defend¬ 
ants were to cause the drawing and writing and the approval by the 
said Federal Emergency Administrator of Public Wotks thereof 
of plans and specifications which should provide for a pipe pres¬ 
sure system of irrigation, which pipe pressure system of irrigation 
employed low-pressure and high-pressure pipes and pipe lines and 
required the use of a large quantity of piping and piping material; 
that there were many different kinds of material for making: the 
necessary piping for the pipe pressure system of irrigation, any 
one of which kinds of material could and might be usjed for the 
construction of the Willacy County irrigation project j by means 
of the pipe pressure system: that among these materials were con¬ 
crete, steel, a wood piping material known as redwood ” and a cer¬ 
tain other wood piping material consisting of fir wood treated and un¬ 


known as 
d fir; and 
producing, 
different 


v Countv 
the prem- 


pregnated with a certain substance, to wit, a substance 
u creosote" and commonly called creosoted fir and treaty 
there were then and there many persons and corporations 
manufacturing, and offering for sale each of the sai< 
kinds of piping material: that each of these different kiiids of ma¬ 
terial had its peculiar advantages and disadvantages as to dura¬ 
bility, cost, and other pertinent properties which would jmake it a 
more desirable or less desirable material for the construction of a 
pipe pressure system of irrigation bv the Willac 
15 District; and the said defendants, well knowing all 

ises aforesaid, were to write, and cause to be written, and to 
bring about the subsequent approval thereof by the Federal Emer¬ 
gency Administrator of Public Works, specifications of such a 
nature as to make the cost of constructing the high-pressure pipe 
lines on the project by the use of any material other than redwood 
piping material prohibitive and, commercially and practically, im¬ 
possible and so to close the bidding for the contract for the con¬ 
struction of the said high-pressure pipe lines on the safil project, 
for all practical purposes, to all bidders except bidders who were 
to use, in the construction of said high-pressure pipe lines, on the 
said project, redwood piping material. 

And the defendants, and particularly the defendants Hammond, 
Cole, and Barry, were to cause all the persons and corporations 
manufacturing and producing at that time redwood lumber, which 
is the lumber used in the manufacture of redwood piping, to agree 
to place in the name of the said Hammond Lumber Company the 
absolute control of the quoting of prices of redwood himber for 
the Willacy County District project; and the defendants,! and par¬ 
ticularly the defendants Hammond, Cole, Barry, and M^Elwrath, 
were, in the name of the said Hammond Lumber Company, or in 
the name of the said defendant McElwrath, or in the nan^ of some 
one or more other persons or corporations to the grand jurbrs afore¬ 
said unknown, to bid for the construction of high-pressure pipe 
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lines on the irrigation project aforesaid, by the use of redwood pip¬ 
ing material, and there were then and there other persons and cor¬ 
porations engaged in the construction business who were capable 
of constructing the said Willacy County project by means of a 
high-pressure pipe system using redwood piping material therefor, 
as the defendants then and there well knew, and the said defendants, 
by refusing, in the name of the said Hammond Lumber Company, 
to quote any price whatever for redwood lumber to any other con¬ 
tractor or prospective bidder or by quoting, in the name of said 
Hammond Lumber Company, to such other contractor or pros¬ 
pective bidder prices for redwood lumber which would be grossly 
exorbitant and prohibitive, or by other means to the grand jurors 
aforesaid unknown, were to make it impossible for any other per¬ 
sons or corporation, without great financial loss, to make a bid for 
the contract for the construction of the high-pressure pipe lines on 
the project aforesaid, which would be as low as the bid of the said 
defendants: and thus the said defendants were to assure the 
16 awarding of the said contract to themselves long before the 
said award was to be made: and it was further a part of 
the conspiracy aforesaid that the defenda nts, having assured to them¬ 
s elves the awarding of the said contract 7n the manner hereinbefore 
set forth, were arbitrarily and corruptly to fix as their bid for 
the construction of the high-pressure pipe lines on the project afore¬ 
said. a price which would allow to the defendants a profit of, to wit, 
thirty per centum of the actual cost to the said defendants for the 
performance of the said contract and were thereby to procure for 
themselves, by means of the conspiracy herein set forth, a profit of, 


to wit, four hundred thousand dollars. 

That throughout the period of the conspiracy charged in this 
indictment, the said Willacv Countv District was without financial 
means with which to construct the project aforesaid and depended 
for its prosecution of said project on the final approval by the 
Federal Emergency Administrator of Public Works, among other 
things, of plans and specifications for the construction of the said 
project and the subsequent payment of a loan and grant of funds 
bv the said Federal Emergencv Administrator of Public Works to 
the said Willacy County District, in accordance with its said appli¬ 
cation. and it was a part of the conspiracy aforesaid that the defend¬ 


ants should submit and cause to be submitted to the Federal Emer¬ 
gencv Administrator of Public Works, in connection with the said 

™ y m 

application, plans and specifications which by means of the conspiracy 
hereinbefore described, should be of such a nature as to close the 
bidding for the contract for the construction of the high-pressure 
pipe lines on the said project for all practical purposes, to all bidders 
except bidders who were to use redwood piping and piping material, 
all of which the said Charles R. Olberg then and there well knew. 

And it was a part of the conspiracy aforesaid that the said Charles 
R. Olberg, while employed as aforesaid, as engineer examiner in the 
Public Works Administration in Washington at a salary of, to wit, 
six thousand dollars per annum, should be offered by the said 
Willacv Countv District, through and bv the said defendant William 

# t> V • 

A. Harding, a position as engineer for the Willacy County District 
on the job and work of the construction of the irrigation project 
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of the said Willacy County District, at a salary ofj, to wit, ten 

17 thousand dollars per annum; and it was furthei* a part of 

the conspiracy aforesaid that the said Charles |R. Olberg, 

being guided, influenced, predisposed, and actuated by his personal 
and pecuniary interest in the said position which was t<|> be offered 
him by the Willacy County District as aforesaid, instead of giving 
his honest, faithful, and conscientious services to the United States 
and instead of giving consideration, in the interests of 'the United 
States, to the comparative advantages and disadvantages of the 
gravity and open-canal system of irrigation and the pijpe-pressure 
system of irrigation as the method and plan of the constructing of 
said project, and instead of giving consideration in the interests 
of the United States, to the comparative advantages and disadvan¬ 
tages of the various materials for high-pressure pipe lilies, that is 
to say, concrete, steel, redwood, and creosoted fir. and j instead of 
using his training, knowledge, experience, and judgment in the 
interests of the United States, as such engineer examiner in the 
Public Works Administration in Washington, was arbitrarily and 
corruptly to use his influence and power by way of recommendations 
to his superiors in the Public Works Administration in! Washing¬ 
ton, and otherwise, to bring about the approval by the Federal 
Emergency Administrator of Public Works, of a grant a|nd loan to 
the Willacy County District for the construction of siiid project 
by means of a pipe-pressure system using redwood piping on 
high-pressure pipe lines. Whereby the United States was to be de¬ 
prived of its valuable right to have effectively administered the 
governmental functions set up by the National Industrial Recovery 
Act; and further to be deprived of and concerning its right to have 
the said contract let by means of competitive bidding, and further to 
be deprived of and concerning its right freely to contract in the 
matter hereinbefore set forth: and further to be deprived of and con¬ 
cerning its right to the faithful, honest, conscientious, unbiased, and 
unprejudiced services of the said Charles R. Olberg; arid further 
to be deprived of large sums of money of the funds appropriated by 
Congress for the administration of the said National Industrial 

Recovery Act. 

18 OVERT ACTS 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present: | 

That pursuant to the unlawful, felonious, and willful conspiracy, 
combination, confederation, and agreement aforesaid, and to effect 
the objects thereof, the said William A. Harding, the said Charles 
R. Olberg. the said Perry A. Weltv, the said James P. Parry, the 
said Frank P. McElwrath, the said Leonard C. Hammond, and the 
said Harry W. Cole, at the several times and places in that behalf 
hereinafter mentioned in connection with their names, did c o, among 
many others, certain overt acts, that is to say: 

1. That on. to wit, the first day of May 1934, the said Wiilliam A. 
Harding did send a telegram from the city of Dallas, in fche State 
of Texas, to the said Charles R. Olberg, in the District of Columbia, 
and the said Charles R. Olberg in the District of Columbia on, to 
wit, May 1, 1934, did receive said telegram, which telegram Contained 
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engmeer- 


substantially the following message: "Are vou available a 
ing authority om Willacy project either as senior member of engi¬ 
neering firm actually doing the job or district manager with fullest 
possible control over construction Stop. If so. on what terms Stop. 
Wire me collect Adolphus Hotel. Dallas, Texas. W. A. Harding.” 

2. That on, to wit. the eighteenth day of September 1034. the said 
William A. Harding did send a telegram from the citv of Austin, in 
the State of Texas, to the said Charles R. Olberg in the District of 
Columbia, and the said Charles R. Olberg in the District of 
Columbia on, to wit. September 18, 1934. did receive said telegram, 
which telegram contained substantially the following message: 
" Board agreed approval today before second session Senate com¬ 
mittee. W. A. Harding.” 

3. That on. to wit. the nineteenth day of September 1934, the said 

William A. Harding did send a telegram from the city of 

19 Austin, in the State of Texas, to the said Charles R. Olberg 
in the District of Columbia, and the said Charles R. Olberg in 

the District of Columbia on. to wit. September 19. 1934. received 
said telegram, which telegram did contain substantially the follow- 
ing message: "On final approval board forced inclusion coaltar 
dip steel pipe alternate Stop. Can you air mail Rayinondville speci¬ 
fications sufficiently strong insure such pipe lasting thirty-five years 
Stop. Very much regret being compelled use material know noth¬ 
ing about in our country where all metal rusts out quickly Stop. 
Such specifications greatly appreciated neither Welty Tamm expe¬ 
rienced with same. W. A. Harding.” 

4. That on. to wit, the twenty-eighth day of August 1934, the said 
William A. Harding did send a telegram from the city of Austin, in 
the State of Texas, to the said Charles R. Olberg in the District of 
Columbia, and the said Charles R. Olberg in the District of Columbia 
on, to wit, August 28, 1934. received said telegram, which telegram 
contained substantially the following message: 44 Formalities referred 
only matters recommendation and appointment of consulting or chief 
engineer Stop. Am afraid Thompson will not order bids or contract 
until that has been done Stop. Matters you mentioned not in con¬ 
troversy and can be worked out after your arrival Stop. Suggest 
you bring copy Rio Grande data. W. A. Harding.” 

5. That on, to wit, the second day of Mav 1934, and at the District 

v 

of Columbia, the said Charles R. Olberg sent a telegram to the said 
William A. Harding, in the city of Dallas, in the State of Texas, bear¬ 
ing date, to wit. Mav 2, 1934. and containing substantially the follow- 
ing message: 44 Will consider proposition provided I can accept with¬ 
out embarrassment to PWA Stop. Will wire decision many thanks 
for consideration. C. R. Olberg.” 

6. That on. to wit. the second day of May 1934, and at the District 
of Columbia, the said Charles R. Olberg sent a telegram to the said 

Frank P. McElwrath, in the city of Corsicana, in the State of 

20 Texas, bearing the date, to wit, May 2, 1934, and containing 
substantially the following message: 44 Your wire not received 

Stop. Have wired" Harding will consider proposition provided it will 
not embarrass PWA. Thanks for consideration address Cosmos Club. 
C. R. Olbercr.” 
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7. That on, to wit, the fourteenth day of October 1934, the said 
William A. Harding came to the District of Columbia froiji the State 
of Texas. 

8. That on, to wit, the fourteenth day of October 1934, the said 
James P. Barry came to the District of Columbia from the city of 
San Francisco, in the State of California. 

9. That on, to wit, the fifteenth day of October 1934, the said 
William A. Harding, the said James P. Barry and the ssjid Charles 
R. Olberg met and conferred in the District of Columbia, i 

10. That on, to wit, the twenty-fifth day of September 1934, the 
said Harry W. Cole came to the District of Columbia from the city of 
Chicago, in the State of Illinois. 

11. That on, to wit, the twenty-seventh day of September 1934, and 
at the District of Columbia, the said Harry W. Cole sent l a letter to 
the defendant James P. Barry, at, to wit, Austin, Texasj, dated, to 
wit, September *27, 1934. 

12. That on, to wit, the ninth day of October 1934, knd at the 
District of Columbia, the said Harry W. Cole sent a letter Jto the said 
James P. Barry, at, to wit, San Francisco, California, dated, to wit, 
October 9, 1934. 

13. That on, to wit, the ninth day of October 1934. and jit the Dis¬ 
trict of Columbia, the said Harry W. Cole sent a telegram to the 
Hammond Lumber Company at, to wit, San Francisco, California, 
bearing date of, to wit, October 9, 1934, and containing substantially 
the following message: “ Olberg advises Barry come by plane at 
once Stop. Project under consideration here and prompt [steps nec¬ 
essary support work already done as final decision rests \yashington 
Stop. Decamp and I will await Harrv’s arrival Stop. Please advise. 

H. W. Cole/’ 

21 14. That on, to wit, the tenth day of October, 1934, and at 

the District of Columbia, the said Harrv W. Cole sbnt a tele- 
gram to the said James P. Barry, at, to wit, San Franciscp, Califor¬ 
nia, the said telegram !>eing dated, to wit, October 10, 1934j, and con¬ 
taining substantially the following message: “Major sajfs Sunday 
all right Stop. Will meet you Mayflower on arrival. H. W. Cole.” 

15. That on, to wit, the tenth day of October, 1934, aind at the 
District of Columbia, the said Harry W. Cole sent a letter Addressed, 
to wit, to the Hammond Lumber Company at San Francisco, Cali¬ 
fornia, and bearing the date, to wit, October 10, 1934. 

1G. That on, to wit, the twenty-fourth day of October,! 1934, the 
said James P. Barry sent a certain letter bearing date, to Wit, Octo¬ 
ber 24, 1934, and addressed to, to wit, the said Harry W. Cole, at 
San Francisco, California. 

17. That on, to wit, the second dav of November, 1934, and at the 
District of Columbia, the said William A. Harding sent a letter to 
the defendant Perry A. Welty, at, to wit, Raymondville, Texas, said 
letter being dated, to wit, November 2, 1934. 

18. That on, to wit, the ninth day of November, 1934, and at the 
District of Columbia, the said Charles R. Olberg received from the 
said Perry A. Welty, a letter bearing date, to wit, November 7, 1934. 

19. That on, to wit, the second day of May, 1934, the said Leonard 
C. Hammond arrived at Fort Worth, Texas, pursuant to the request 
of said James P. Barry. 
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20. That on. to wit, the second dav of May, 1934, at Fort Worth, 
in the State of Texas, the said Leonard C. Hammond met and con¬ 
ferred with the, said Perry A. Weltv and the said Frank P. 


McElwrath. 

21. That on. to wit, the third day of May, 1934, and at Fort Worth, 
in the State of Texas, the said Leonard C. Hammond met and con¬ 
ferred with said Frank P. McElwrath. 

22 22. That from the period, to wit. May 21, 1934, to. to wit. 

May 20, 1934, the said Charles R. Olberg. the said William A. 
Harding, the said James P. Barry, and the said Frank P. McEl¬ 
wrath met and conferred and remained at a place near to the town 
of Raymondville, in the State of Texas. 

23. That on. to wit. May 27. 1934, and. to wit, May 28, 1934. and, 
to wit. May 29. 1934. the said Perry A. Weltv. the said Frank P. Me- 
Elwrath, the said William A. Harding, the said Charles R. Olberg, 
and the said James P. Barry met and conferred at Fort Worth, in 
the State of Texas. 

24. That on. to wit, September 6. 1934. and on, to wit, September 
7, 1934, at Austin, in the btate of Texas, the said Charles R. Olberg. 
the said Perry A. Weltv. the said James P. Barry, and the said 
William A. Harding conferred with certain members of an official 
body of the State of Texas known as. to wit. the Texas State Board of 
Water Engineers. 


25. That on, to wit, the fifth day of October 1934. and at Fort 
Worth, in the State of Texas, the said William A. Harding submitted 
to the Public Works Administration at Fort Worth, in the State of 
Texas, certain writings and drawings known as plans and 
specifications. 

26. That on. to wit. the fifteenth day of October 1934, and at the 
District of Columbia, the said William A. Harding did obtain from 
the Public Works Administration in Washington an official docu¬ 
ment, to wit, a bound set of specifications for the Willacy County 
project and did cause to be placed thereon a false notarial certifica¬ 
tion and thereafter did cause the said document with said false 
notarial certification thereon to be returned to the Public Works 
Administration in Washington. 

27. That on. to wit. the twelfth day of October 1934, and at the 
District of Columbia, the said Charles R. Olberg conferred with 
Walter A. Koons, he. the said Walter A. Koons being then and there 
counsel in the Legal Division of the Public Works Administration 
in Washington, with respect to specifications for the Willacy County 

project. 

23 28. That on, to wit. the eighteenth day of October 1934, 

and at the District of Columbia, the said William A. Harding 
conferred with the said Walter A. Koons who is mentioned in overt 
act numbered 27, with respect to specifications for the Willacy 
County project. 


conclusion 


And so the grand jurors aforesaid, upon their oath aforesaid, do 
say that said defendants, continuously throughout the period of 
time aforesaid, at, the place aforesaid, and in manner and form 
aforesaid, unlawfully, feloniously, wilfully, and knowingly did con- 

3 %/ 3 v 7 v J CD 
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spire to defraud the United States, and did do acts to pffect the ob¬ 
ject of the conspiracy; against the peace and dignity olf the United 
States and contrary to the form of the statute of the iame in such 
case made and provided. 

Leslie C. Garnett, 

Attorney of the United States in and 

for the District of \Columbia. 

I 

(Endorsed:) Criminal No. 55836. United States vsj. 1. William 
A. Harding; 2, Frank P. McElwrath; 3. James P. Barr\j; 4. Leonard 
C. Hammond; 5, Charles R. Olberg; 6, Harry W. Cole; 7, Perry 
A. Welty. Violation of sect : on 88, title 18, U. S. Cede. A true 
bill: Otho F. Baker, foreman. 

i 

24 Joint and several demurrer of the defandants, Leonard C. 

Hammond , Harry W. Cole , and James P. Barry , to the 
indictment 

Filed April 5, 1935 j 

* * * * * * I * 

I 

Come now the defendants, Leonard C. Hammond, Haifry W. Cole, 
and James P. Barry, by their attorney, George P. Hooker, and say 
that the indictment is bad in substance. 

Geo. P. Hoover, 

Attorney for defendants , Leonard C. Hammond , 

Harmj W. Cole , and Jamts P. Barry. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. The indictment does not charge any offense under ithe laws of 
the United States. 

2. The matter charged in said indictment, even though true, does 
not constitute any offense. 

3. The indictment fails to allege matters of fact sufficient in law 

to charge any offense. 

25 4. The act of Congress approved June 16, 1933, referred to 
as the National Industrial Recovery Act, title II (40 U. S. 

C. A., sec. 401, et seq.), upon which the said indictment is predi¬ 
cated, purporting to authorize the making of loans andl grants, as 
applied to the facts alleged in said indictment, is unconstitutional 
and void. 

5. The act of Congress approved June 16, 1933, referred to as the 
National Industrial Recovery Act, title II (40 U. S. C. A., 401, et 
seq.), purporting to authorize the President of the United States 
to create a Federal Emergency Administration of Public Works, 
and through the Administrator thereof to make loans and grants, 
as applied to the facts alleged in said indictment, is unconstitutional 
and void. 

6. That part of the act of Congress approved June lq, 1933, re¬ 
ferred to as the National Industrial Recovery Act, title II (40 U. S. 
C. A., sec. 401, et seq.), purporting to authorize the President of the 
United States to make loans and grants through the Administrator 

988S—35-3 
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of the Federal Emergency Administration of Public Works, as ap¬ 
plied to the facts alleged in said indictment, is beyond the power 
of the Congress of the United States and contrary to section eight, 
clause one of article one. of the Constitution of the United States, 
and for that reason null and void. 

7. The indictment fails to allege facts showing that the President 
of the United States in the exercise of any power or authority 
granted to or conferred upon him by the act of Congress approved 
June 16, 1933. referred to as the National Industrial Recovery Act, 
title II (40 IT. S. C. A., sec. 401. et seq.), authorized the creation 
of a Federal Emergency Administration of Public Works. 

26 8. The indictment fails to allege facts showing that the 
President of the United States in the exercise of any power 

or authority granted to or conferred upon him by the act of Congress 
approved June 16. 1933. referred to as the National Industrial Re¬ 
covery Act, title II (40 U. S. C. A., sec. 401, et seq.), appointed a 
Federal Emergency Administrator of Public Works. 

9. The indictment fails to allege facts showing that the President of 
the United States in the exercise of any power or authority granted 
to or conferred upon him by the act of Congress approved June 16, 
1933, referred to as the National Industrial Recovery Act, title II 
(40 U. S. C. A., sec. 401, et seq.). authorized that the headquarters 
office of the Federal Emergency Administration of Public Works be 
set up and established in the city of Washington, District of 
Columbia. 

10. The indictment fails to state facts showing that the President 

of the United States in the exercise of any power or authority granted 
to or conferred upon him by the act of Congress approved June 16, 
1933, referred to as the National Industrial Recoverv Act, title II 
(40 U. S. C. A., sec. 401. et seq.), delegated any of his said functions 
and powers under title II of said act of Congress to any officers, agents 
and employes designated or appointed by him pursuant to the pro¬ 
visions of said act of Congress. i 

11. The indictment fails to allege facts showing that the President 
of the United States in the exercise of any power or authority granted 
to or conferred upon him by the act of Congress approved June 16, 

1933, referred to as the National Industrial Recovery Act, title 

27 II, (40 U. S. C. A., sec. 401, et seq.), authorized the setting 
up and establishment of an agency or branch of the Federal 

Emergencv Administration of Public Works in the city of Dallas, 
State of Texas, for the purpose of representing in said State of Texas, 
the Federal Emergency Administration of Public Works, having its 
headquarters in the city of Washington, in the District of Columbia. 

12. The indictment fails to allege facts showing that the Federal 
Emergency Administrator of Public Works in the exercise of any 
functions and powers purporting to have been delegated to such Ad¬ 
ministrator by the President of the United States pursuant to the act 
of Congress approved June 16. 1933. referred to as the National In¬ 
dustrial Recovery Act, title II (40 U. S. C. A., sec. 401, et seq.), 
authorized that the headquarters office of the Federal Emergency 
Administration of Public Works be set up and established in the 
city of Washington, District of Columbia. 
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13. The indictment fails to allege facts showing that the Federal 
Emergency Administrator of Public Works in the exercise of anv 
functions and powers purporting to have been delegatedj to such Ad¬ 
ministrator by the President of the United States pursuant to the act 
of Congress approved June 16, 1933, referred to as the National In¬ 
dustrial Recovery Act, title II (40 U. S. C. A., sec. ^01, et seq.), 
authorized the setting up and establishment of an agency or branch of 
the Federal Emergency Administration of Public Workb in the city 
of Dallas, State of Texas, for the purpose of representing in said 
State of Texas, the Federal Emergency Administration of Public 
Works, having its headquarters in the city of Washington, in the 
District of Columbia. 

28 14. The said indictment is fatallv defective in that it alleges 
that the several matters and things mentioned inj points 7 to 

13, inclusive hereof, were done or accomplished in accordance with 
the provisions of the act of Congress approved June 1|6, 1933 (re¬ 
ferred to as the National Industrial Recovery Act), “by appropriate 
authority and by appropriate orders, rules, and regulations ”; said 
allegation being merely a conclusion, and not stating fqcts. 

15. The indictment fails to allege facts showing that there was 
imposed or conferred upon the defendant, Perry A. Wejlty, as engi¬ 
neer examiner in the Public Works Administration in Fort Worth, 
Texas, any duty or authority respecting the examination and con¬ 
sideration of applications, plans, and specifications, or | other data, 
submitted to the Federal Emergency Administration of Phblic Works 
in Fort Worth, Texas, by the Willacy County Water Control and 
Improvement District Number One, or the making of any recom¬ 
mendations with respect thereto. 

16. The indictment fails to allege facts showing that the plans 
and specifications submitted to the Federal Emergency Administra¬ 
tion of Public Works in Fort Worth, Texas, by the Wiljacy County 
Water Control and Improvement District Number One, were re¬ 
ferred to the defendant. Perry A. Welty, “ for his examination, 
consideration, and recommendation to his superiors ” pursuant to 
the act of Congress approved June 16, 1933, referred to as the Na¬ 
tional Industrial Recovery Act, title II (40 U. S. C. A., sec. 401, 
et seq.), or by any officer, employe, or representative of the United 
States or of the Federal Emergency Administration of Pu blic Works, 

purporting to act pursuant to any duty, power, or authority 

29 imposed or conferred by the said act of Congress. 

17. The indictment fails to allege facts showing that there 
was imposed or conferred upon the defendant, Charles R. Olberg, 
an employe in the Public Works Administration in Washington as 
engineer-examiner of irrigation projects, any duty or authority re¬ 
specting the examination, consideration, counselling, supervision 
and passing upon the engineering features of the application and 
plans and specifications submitted to the Federal Emergency Ad¬ 
ministration of Public Works in Fort Worth, Texas, by the Willacy 
County Water Control and Improvement District Number One. 

18. The indictment fails to allege facts showing thatJ the appli¬ 
cation. plans, and specifications or other data submitted to the Fed¬ 
eral Emergency Administration of Public Works in Fbrt Worth, 
Texas, by the Willacy County Water Control and Improvement 
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District Number One were referred to the defendant. Charles R. 
Olberg, for his examination, consideration, and recommendation to 
his superiors with respect thereto pursuant to the act of Congress 
approved June 10. 1933. referred to as the National Industrial Re¬ 
covery Act. title II (40 U. S. C. A., sec. 401, et seq.), or by any 
officer, employe, or representative of the United States or of the 
Federal Emergency Administration of Public Works purporting to 
act pursuant to any duty, power, or authority imposed or conferred 
by the said act of Congress. 

19. The said indictment is defective in that it alleges that the 
defendant. William A. Harding, one of the directors of the Willacy 
County District, was “ an influential and dominating factor r ’ in the 

acts of the said Willacv Countv District: said allegation l>eing 

30 merely a conclusion, and said indictment fails to allege facts 
showing that said defendant Harding was in fact such in¬ 
fluential and dominating factor, or in what respect, for what pur¬ 
pose. or to what exent said defendant did or could influence or 
dominate any of the acts of the said Willacy County District respect¬ 
ing any matter material to the charge of conspiracy sought to be 
alleged in said indictment. 

20. The indictment is defective in that it fails to allege facts show¬ 
ing that the defendant. Frank P. McElwrath, a private citizen, was 
actively interested in the application of the Willacy County District 
in any unlawful, illegal, dishonest, or corrupt manner. 

21. The said indictment is fatally defective in that it fails to allege 
facts tending to show that the United States could have been de¬ 
frauded of and concerning any of the several alleged rights set out 
in said indictment, or of any sums of money appropriated by the 
Congress of the United States: the facts alleged in said indictment 
in law do not constitute the offense of conspiracy to defraud the 
United States of any of the said alleged rights or any sums of money 
within the meaning of section 37 of the Criminal Code of the United 
States (18 U. S. C. A., sec. 88). 

22. The indictment is fatally defective in that it fails to allege 
facts showing that as a means of accomplishing the conspiracy sought 
to be alleged therein, the defendants were to bring about the rejec¬ 
tion bv the Federal Emergencv Administration of Public Works of 

« V M 

the plans and specifications which had been submitted by the Willacy 
County District to the Public Works Administration in Fort Worth, 
Texas, by deceit, craft trickery, or dishonest means, or in any 

31 dishonest or unlawful manner, or bv anv dishonest or unlawful 
means. 

23. The indictment is defective in that it fails to allege among the 
matters of fact, in the inducement thereof, of which the defendants 
well knew, that the said defendants knew that the plans and speci¬ 
fications which had been submitted to the Federal Emergencv Ad- 

ministration of Public Works in Fort Worth. Texas, bv the Willacv 

* * •/ 

County District relating to the so-called gravity and open-canal 
system of irrigation, required the use of a small quantity of piping 
or piping material. 

24. The indictment is fatally defective in that it fails to allege 
facts showing that the defendants were to cause the drawing and 
writing, and the approval by the Federal Emergency Administrator 
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of Public Works of plans and specifications which shoul4 provide for 
a pipe pressure system of irrigation employing low-pressure and 
high-pressure pipes and pipe lines, and requiring the u^e of a large 
quantity of piping and piping material, by deceit, craft, trickery, 
or dishonest means, or in any dishonest or unlawful manner, or by 
any dishonest or unlawful means. 

25. Said indictment is fatally defective in that it alleges as a part 
of the manner and means by which the said alleged conspiracy was 
to be accomplished, matters of fact different from and Unrelated to 
the premises alleged to have been well known to the .defendants, 
upon which is predicated the charge in the indictment that the said 
defendants conspired to defraud the United States within the mean¬ 
ing of section 37 of the Criminal Code of the United States (18 U. S. 
C. A., sec. 88). 

32 26. The indictment is fatally defective in that it fjiils to allege 
facts showing that the defendants were to write 4 n d cause to 

be written, and to bring about the subsequent approval thereof by 
the Federal Emergency Administrator of Public Works, specifica¬ 
tions of such a nature as to make the cost of constructing the high- 
pressure pipe lines on the project by the use of any material other 
than redwood piping material, prohibitive and commercially and 
practically impossible, by deceit, craft, trickery, or dishonest means, 
or in any dishonest or unlawful manner, or bv anv dishonest or un- 
lawful means, and thus to close the bidding to all bidders except 
those who were to use redwood piping material. 

27. The indictment is fatally defective in that it fails to allege 
facts showing that the defendants, Hammond, Cole, and Barry, were 
to cause all persons and corporations manufacturing and producing 
redwood lumber used in the manufacture of redwood piping to 
agree to place in the name of the Hammond Lumber Company the 
absolute control of the quoting of prices of redwood lumber for the 
Willacy County project, by deceit, craft, trickery, or dishonest means, 
or in anv dishonest or unlawful manner, or bv anv dishonest or 
unlawful means. 

28. The indictment is fatally defective in that it fails to allege 
facts showing that the defendants, Hammond, Cole, Barry, and McEl- 
wrath, in the name of the Hammond Lumber Company, in the name 
of the defendant, McElwrath, or in the name of any othe| person or 
corporation, were to bid for the construction of high-pressure pipe 
lines on the said irrigation project by the use of redwood piping ma¬ 
terial, by deceit, craft, trickery, or dishonest means, or jn any dis¬ 
honest or unlawful manner, or by any dishonest or unlawful means. 

29. The indictment is fatally defective in that it fails 

33 to allege facts showing that the defendants, Hammond, Cole, 
Barry, and McEhvrath, by refusing in the name of the Ham¬ 
mond Lumber Company to quote any price for redwood lumber to any 
other contractor or prospective bidder, or by quoting in the name 
of the Hammond Lumber Company to such other contractor or 
prospective bidder, prices which w T ould be grossly exorbitant and 
prohibitive, or by any other means, w*ere by deceit, craft, trickery, or 
dishonest means, or in any dishonest or unlawful manner, ior by any 
dishonest or unlawful means, to make it impossible for jany other 
persons or corporations, without great financial loss, to jmake any 


20 UNITED STATES VS. WILLIAM A. HARDING ET AL. 

bid for the contract for the construction of the high-pressure pipe 
lines on the said irrigation project, which would be as low as the 
bid of the said defendants. 

30. The said indictment is fatally defective in that it does not 
allege the facts showing that “ it was further a part of the con¬ 
spiracy aforesaid ’* that the defendants having assured themselves 
the awarding' of the said contract in the manner set forth in said 
indictment, were arbitrarily and corruptly to fix as their bid for the 
construction of the high-pressure pipe lines on said project a price 
which would allow the defendants a profit of four hundred thousand 
dollars: the allegation that the foregoing was further a part of 
the conspiracy sought to be alleged in said indictment being merely 
a conclusion. 

31. The said indictment is defective for duplicity, in that in one 
and the same count of said indictment it is sought to allege a sepa¬ 
rate and distinct charge of conspiracy against the defendant Charles 

K. Olberg. the object of the said alleged separate and distinct 

34 conspiracy being to deprive the United States of its right to 
have effectivelv administered the governmental functions al- 

leged to have been set up by the National Industrial Recovery Act, 
its right to have the Willacv Countv District contract let by means 
of competitive bidding, its right freely to contract, and to be de¬ 
prived of and concerning its right to the faithful, honest, con¬ 
scientious. unbiased, and unprejudiced services of the defendant 
Olberg, and to be deprived of large sums of money; said alleged 
separate and distinct conspiracy being predicated upon facts alleged, 
in that part of the indictment relating thereto, which are wholly 
different and distinct from the facts sought to be alleged as the basis 

* 4_' 

of the charge of conspiracy against these defendants, and the said 
indictment fails to allege that these defendants had knowledge of any 
of the matters of fact relating to the alleged attempt to corrupt the 
said Charles R. Olberg, and to deprive the United States of his 
faithful, conscientious, unprejudiced, and unbiased services, or any 
of the other matters of fact upon which said separate and distinct 
conspiracy is sought to be predicated. 

32. The indictment is duplicitous in that it attempts in one and 
the same count of said indictment to allege separate and distinct 
conspiracies, based upon facts and circumstances wholly different 
from and unrelated to the primary conspiracy sought to be alleged 
against the said defendants thereby. 

33. The indictment is bad for other reasons apparent of 
record. 

35 Service of a copy of the foregoing demurrer acknowledged 
this 5th day of April. 1935. 

Leslie C. Garnett, 

United States Attorney in and for the District of Columbia. 

John W. Fihelly, 
Assistant United States Attorney 
in and for the District of Columbia, 
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36 Demurrer of defendant , Charles R. OTberg , to the indictment 

Filed April 11, 1935 

* * * * * * I * 

= i 

Comes now the defendant, Charles R. Olberg, by htis attorneys, 
King & Nordlinger, and says that the indictment is bad in substance. 

King & Xordlinger, 

By : Milton W. King 

Attorneys for Defendant Charles R. Olberg . 

Xote.— Among the matters of law intended to be argued in support 
of the foregoing demurrer are the following: 

(1) The indictment does not charge any offense unqer the laws 
of the United States. 

(2) The matter charged in said indictment, even though true, does 
not constitute any offense. 

(3) The indictment fails to allege matters of fact sufficient in law 
to charge any offense. 

(4) The act of Congress approved June 16, 1933, referred to as 
the National Industrial Recovery Act, title II, (40 U. £|. C. A., sec. 
401, et seq.), upon which the said indictment is predicated, purport¬ 
ing to authorize the making of loans and grants, as applied to the 
facts alleged in said indictment, is unconstitutional and (void. 

(5) The Act of Congress approved June 16, 1933, referred to as 
the National Industrial Recovery Act, title II (40 U. S. C. A. 

401, et seq.), purporting to authorize the President of the 

37 United States to create a Federal Emergency Administration 
of Public Works, and through the Administrator thereof to 

make loans and grants, as applied to the facts alleged in said indict¬ 
ment, is unconstitutional and void. 

(6) That part of the act of Congress approved June 16, 1933, 
referred to as the National Industrial Recovery Act, tlitle II (40 
U. S. C. A., sec. 401, et seq.), purporting to authorize th|e President 
of the United States to make loans and grants through the Admin¬ 
istrator of the Federal Emergency Administration of Public Works, 
as applied to the facts alleged in said indictment, is beyonjl the power 
of the Congress of the United States and contrary to section eight, 
clause one of Article one of the Constitution of the United States, 
and for that reason null and void. 

(7) The indictment fails to allege facts showing that thb President 
of the United States in the exercise of any power o{ authority 
granted to or conferred upon him by the Act of Congresjs approved 
June 16, 1933, referred to as the National Industrial Recovery Act, 
title II (40 U. S. C. A., sec. 401, et seq.), authorized the creation of 
a Federal Emergency Administration of Public Works. 

(8) The indictment fails to allege facts showing thati the Presi¬ 
dent of the United States in the exercise of any power ot authority 
granted to or conferred upon him by the act of Congress approved 
June 16, 1933, referred to as the National Industrial Recovery Act, 
title II' (40 U . S. C. A., sec. 401, et seq.), appointed j a Federal 
Emergency Administrator of Public Works. 
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(9) The indictment fails to allege facts showing that the Presi¬ 
dent of the United States in the exercise of any power or authority 
granted to* or conferred upon him by the act of Congress approved 
June 16. 1933, referred to as the National Industrial Recovery Act, 
title II (40 U. S. C. A., sec. 401. et seq.), authorized that the head¬ 
quarters office of the Federal Emergency Administration of 

38 Public Works be set up and established in the city of Wash¬ 
ington, District of Columbia. 

(10) The indictment fails to state facts showing that the President 
of the United States in the exercise of any power or authority 
granted to or conferred upon him by the act of Congress approved 
June 16, 1933, referred to as the National Industrial Recovery Act, 
title II (40 U. S. C. A., sec. 401, et seq.), delegated any of his said 
functions and powers under title II of said act of Congress to any 
officers, agents, and employes designated or appointed by him pur¬ 
suant to the provisions of said act of Congress. 

(11) The indictment fails to allege facts showing that the Presi¬ 
dent of the United States in the exercise of any power or authority 
granted to or conferred upon him by the act of Congress approved 
June 16, 1933, referred to as the National Industrial Recovery Act, 
title II (40 U. S. C. A., sec. 401. et seq.), authorized the setting up 
and establishment of an agency or branch of the Federal Emergencv 
Administration of Public Works in the city of Dallas, State of 
Texas, for the purpose of representing in said State of Texas, the 
Federal Emergency Administration of Public Works, having its 
headquarters in the city of Washington, in the District of Columbia. 

(12) The indictment fails to allege facts showing that the Fed¬ 
eral Emergency Administrator of Public Works in the exercise of 
any functions and powers purporting to have been delegated to such 
administrator by the President of the United States pursuant to the 
act of Congress approved June 16, 1933, referred to as the National 
Industrial Recovery Act, title II (40 U. S. C. A., sec. 401, et seq.), 
authorized that the headquarters office of the Federal Emergency 
Administration of Public Works be set up and established in the city 
of Washington, District of Columbia. 

(13) The indictment fails to allege facts showing that the Federal 
Emergency Administrator of Public Works in the exercise of any 

functions and powers purporting to have been delegated to 

39 such administrator by the President of the United States pur¬ 
suant to the act of Congress approved June 16, 1933, referred 

to as the National Industrial Recovery Act, title II (40 U. S. C. A., 
sec. 401, et seq.), authorized the setting up and establishment of an 
agency or branch of the Federal Emergency Administration of Pub¬ 
lic Works in the city of Dallas, State of Texas, for the purpose of 
representing in said State of Texas, the Federal Emergency Admin¬ 
istration of Public Works, having its headquarters in the city of 
Washington, in the District of Columbia. 

(14) The said indictment is fatally defective in that it alleges that 
the several matters and things mentioned in points 7 to 13, inclusive 
hereof, were done or accomplished in accordance with the provisions 
of the act of Congress approved June 16. 1933 (referred to as the 
National Industrial Recovery Act), “by appropriate authority and 
by appropriate orders, rules and regulations”; said allegation being 
merelv a conclusion, and not stating facts. 
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(15) The indictment fails to allege facts showing thkt there was 
imposed or conferred upon the defendant, Perry A. Wklty, as engi¬ 
neer examiner in the Public Works Administration, in port Worth, 
Texas, any duty or authority respecting the examination! and consid¬ 
eration of applications, plans and specifications, or othty data, sub¬ 
mitted to the Federal Emergency Administration of Public Works in 
Fort Worth, Texas, by the Willacy County Water Control and Im¬ 
provement District Number One, or the making of any recommenda¬ 
tions with respect thereto. 

(16) The indictment fails to allege facts showing that the plans 
and specifications submitted to the Federal Emergency Administra¬ 
tion of Public Works, in Fort Worth, Texas, by the Willacy County 
Water Control and Improvement District Number One, were referred 
to the defendant Perry A. Welty, “ for his examination!, considera¬ 
tion and recommendation to his superiors ” pursuant to the act of 

Congress approved June 16, 1933, referred to as the National 

40 Industrial Recovery Act, title II (40 U. S. C. A.,! sec. 401, et 
seq.), or by any officer, employe, or representative of the 

United States or of the Federal Emergency Administration of Public 
Works, purporting to act pursuant to any duty, power, qr authority 
imposed or conferred bv the said act of Congress. 

(IT) The indictment fails to allege facts showing that there was 
imposed or conferred upon the defendant, Charles R. Olberg, an 
employe in the Public Works Administration in Washington as 
engineer-examiner of irrigation projects, any duty oil authority 
respecting the examination, consideration, counselling, Supervision 
and passing upon the engineering features of the application and 
plans and specifications submitted to the Federal Emergency Admin¬ 
istration of Public Works in Fort Worth. Texas, by the Willacy 
County Water Control and Improvement District Number One. 

(18) The indictment fails to allege facts showing that the appli¬ 

cation, plans and specifications or other data submitted to tjhe Federal 
Emergency Administration of Public Works in Fort Wojrth, Texas, 
by the Willacy County Water Control and Improvement District 
Number One were referred to the defendant Charles R. (plberg, for 
his examination, consideration and recommendation to hiip superiors 
with respect thereto, pursuant to the act of Congress approved June 
16, 1933, referred to as the National Industrial Recovery Act, title 
II (40 U . S. C. A., sec 401, et seq.), or by any officer, employe or 
representative of the United States or of the Federal Emergency 
Administration of Public Works pur porting to act pursuant to any 
duty, power or authority imposed or conferred by the sjaid act of 
Congress. j 

(19) The said indictment is defective in that it alleges that the 
defendant, William A. Harding, one of the directors of tljie Willacy 
County District, was “ an influential and dominating factor ” in the 
acts oi the said Willacy District County District; said'allegation 
being merely a conclusion, and said indictment fails to ajlege facts 

showing that said defendant Harding was in fact su^h influen- 

41 tial and dominating factor, or in what respect, for jwhat pur¬ 
pose, or to what extent said defendant did or coulq influence 

or dominate any of the acts of the said Willacy County District 
respecting any matter material to the charge of conspiracy| sought to 
be alleged in said indictment. 
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(20) The indictment is defective in that it fails to allege facts 
showing that the defendant, Frank P. McElwrath, a private citizen, 
was actively interested in the application of the Willacy County 
.District in any unlawful, illegal, dishonest, or corrupt manner. 

(21) The said indictment is fatally defective in that it fails to 
allege facts tending to show that the United States could have been 
defrauded of and concerning any of the several alleged rights set 
out in said indictment, or of any sums of money appropriated by 
the Congress of the United States; the facts alleged in said indict¬ 
ment in law do not constitute the offense of conspiracy to defraud 
the United States of any of the said alleged rights or any sums of 
money within the meaning of Section 37 of the Criminal Code of 
the United States (18 U. S. C. A., sec. 88). 

(22) The indictment is fatally defective in that it fails to allege 
facts showing that, as a means of accomplishing the conspiracy 
sought to be alleged! therein, the defendants were to bring about the 
rejection by the Federal Emergency Administration of Public 
Works, of the plans and specifications which had been submitted by 
the Willacy County District to the Public Works Administration in 
Forth Worth. Texas, by deceit, craft, trickery or dishonest means, 
or in any dishonest or unlawful manner, or by any dishonest or un¬ 
lawful means. 

(23) The indictment is defective in that it fails to allege among 
the matters of fact, in the inducement thereof, of which the defen¬ 
dants well knew, that the said defendants knew that the plans and 

specifications which had been submitted to the Federal Emer- 
42 gency Administration of Public Works, in Fort Worth, Texas, 
bv the Willacy Countv District relating to the so-called grav- 
ity and open canal system of irrigation, required the use of a small 
quantity of piping or piping material. 

(24) The indictment is fatally defective in that it fails to allege 
facts showing that the defendants were to cause the drawing and 
writing, and the approval by the Federal Emergency Administrator 
of Public Works of plans and specifications which should provide for 
a pipe pressure system of irrigation employing low-pressure and 
high-pressure pipes and pipe lines, and requiring the use of a large 
quantity of piping and piping material, by deceit, craft, trickery or 
dishonest means, or in any dishonest or unlawful manner, or by 
any dishonest or unlawful means. 

(25) Said indictment is fatally defective in that it alleges as a 
part of the manner and means by which the said alleged conspiracy 
was to be accomplished, matters of fact different from and unre¬ 
lated to the premises alleged to have been well known to the de¬ 
fendants, upon which is predicated the charge in the indictment that 
the said defendants conspired to defraud the United States within 
the meaning of section 37 of the Criminal Code of the United States 
(18 U. S. C. A., sec. 88). 

(26) The indictment is fatally defective in that it fails to allege 
facts showing that the defendants were to write and cause to be 
written, and to bring about the subsequent approval thereof by the 
Federal Emergency Administrator of Public Works, specifications of 
such a nature as to make the cost of constructing the high pressure 
pipe lines on the project by the use of any material other than red- 




25 


UNITED STATES VS. WILLIAM A. HARDING ETi AL. 

wood piping material, prohibitive and commercially anjd practically 
impossible, by deceit, craft, trickery or dishonest means, or in any 
dishonest or unlawful manner, or by any dishonest or unlawful 
means, and thus to close the bidding to all bidders except those who 
were to use redwood piping material. 

(27) The indictment is fatally defective in that! it fails to al- 

43 lege facts showing that the defendants, Hammoild, Cole, and 
Barry were to cause all persons and corporations manufac¬ 
turing and producing redwood lumber used in the manufacture of 
redwood piping, to agree to place in the name of th^ Hammond 
Lumber Company the absolute control of the quoting!of prices of 
redwood lumber for the Willacy County project, by jfeceit, craft, 
trickery or dishonest means, or in any dishonest or unlawful manner, 
or by any dishonest or unlawful means. 

(28) The indictment is fatally defective in that it f^ils to allege 

facts showing that the defendants Hammond, Cole, i Barry, and 
McElwrath, in the name of the Hammond Lumber Company, in 
the name of the defendant McElwrath, or in the name of any other 
person or corporation, were to bid for the construction of high- 
pressure pipe lines on the said irrigation project by the use of 
redwood piping material, by deceit, craft, trickery, <|>r dishonest 
means, or in any dishonest or unlawful manner, or by any dishonest 
or unlawful means. ! 

(29) The indictment is fatally defective in that it faiils to allege 
facts showing that the defendants Hammond, Cole, !Barry, and 
McElwrath, by refusing in the name of the Hammond L|imber Com¬ 
pany, to quote any price for redwood lumber to any other contractor 
or prospective bidder, or by quoting in the name of th(j Hammond 
Lumber Company to such other contractor or prospective bidder, 
prices which would be grossly exorbitant and prohibitive, or by any 
other means, were by deceit, craft, trickery or dishonest means, or 
in anv dishonest or unlawful manner, or by anv dishonest or unlaw- 
ful means, to make it impossible for any other persons or corpora¬ 
tions, without great financial loss, to make any bid for tfhe contract 
for the construction of the high pressure pipe lines on tljie said irri¬ 
gation project, which would be as low as the bid of the said 
defendants. 

(30) The said indictment is fatally defective in that lit does not 
allege facts showing that “ it was further a part of ihe conspir- 

44 acy aforesaid that the defendants having assured themselves 
the awarding of the said contract in the manner set forth in 

said indictment, were arbitrarily and corruptly to fix as their bid for 
the construction of the high-pressure pipe lines on said project a 
price which would allow the defendants a profit of four hundred 
thousand dollars; the allegation that the foregoing was further a 
part of the conspiracy sought to be alleged in said indictment being 
merely a conclusion. 

(31) The said indictment is defective for duplicity, in (hat in one 
and the same count of said indictment it is sought to alleg^ a separate 
and distinct charge of conspiracy against the defendant, jCharles R. 
Olberg, the object of the said alleged separate and distinct conspiracy 
being to deprive the United States of its right to have I effectively 
administered the governmental functions alleged to have been set 
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up bv the National Industrial Recovery Act. its right to have the 
Willacy County District contract let by means of competitive bid¬ 
ding. its right freely to contract, and to be deprived of and con¬ 
cerning its right to the faithful, honest, conscientious, unbiased, and 
unprejudiced services of the defendant Olberg. and to be deprived of 
large sums of money; said alleged separate and distinct conspiracy 
being predicated upon facts, alleged in that part of the indictment 
relating thereto, which are wholly different and distinct from the 
facts sought to be alleged as the basis of the charge of conspiracy 
against these defendants, and the said indictment fails to allege that 
these defendants had knowledge of any of the matters of fact relating 
to the alleged attempt to corrupt the said Charles R. Olberg. and to 
deprive the United States of his faithful, conscientious, unprejudiced 
and unbiased services, or any of the other matters of fact upon which 
said separate and distinct conspiracy is sought to be predicated. 

(32) The indictment is duplicitous in that it attempts in one and 
the same count of said indictment to allege separate and dis¬ 
tinct conspiracies, based upon facts and circumstances wholly 

45 different from and unrelated to the primary conspiracy sought 
to be alleged against the said defendants thereby. 

(33) The indictment fails to allege that the act of Congress re¬ 
ferred to therein, authorized the President of the United States to 
make loans to States, municipalities, or other corporate bodies. 

(34) And for other reasons to be made apparent at the hearing 
hereof. 

King & Nordlinger, 

i By Milton W. King. 

Attorneys for Defendant Charles R. Olberg. 


Service of a copy of the above demurrer acknowledged this 11th 
day of April. 1935. 

Leslie C. Garnett, 

United States Attorney in and for the District of Columbia. 


John W. Fihelly, 

Assistant United States Attorney in and for 

the District of Columbia. 
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❖ 


* 


* 
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Leslie C. Garnett. United States attorney in and for the District of 
Columbia, and George D. Horning, Jr., attorney for the defendant, 
Frank P. McElwrath, do hereby stipulate and agree as follows: 

That the defendant, Frank P. McElwrath, shall have the benefit of 
an exception to the sustaining by the court of the demurrer of the 
United States interposed to each plea in abatement filed in the above- 
entitled cause by the defendant, Charles R. Olbenr, with like force 
and effect as if each of said pleas in abatement on behalf of said de¬ 
fendant had been filed in the above-entitled cause on behalf of the 
defendant. Frank P. McElwrath, and 

That said defendant, Frank P. McElwrath. shall also be considered 
as having joined in the demurrer to the indictment filed in the above 
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entitled cause by the defendants, Leonard C. Hammomjl. Harold W 
Cole, and James P. Barry, which is now under consideration by Mr. 
Justice Adkins, and 

That in the event that said justice should sustain the said demurrer 
to the indictment as to those defendants on whose behalf it has been 
interposed said ruling shall likewise apply to this defendant, Frank 
P. McElwrath, and in the event that said justice should joverrule said 
demurrer and accord to each of the said defendants on fwhose behalf 
it has been interposed, said ruling shall likewise be applicable to this 
defendant, Frank P. McElwrath, in which event it shall be considered 
that this defendant has joined in the same demurrer and shall 

47 have the benefit of an exception to said ruling by the court. 

This stipulation is entered into of record in order to cause no 
delay in the trial of the cause on the part of said defendant, Frank 
P. McElwrath, and to accord to him the benefit of exceptions to the 
rulings heretofore made in the same cause on behalf of other defend¬ 
ants as justice requires. 

Leslie C. Garnett, 

United States Attorney in and for the District of Columbia. 

George D. Horning, Jr., 
Attorney far Defendant , Frank P. McElwrath. 

Supreme Court of the District of Columbia 

Thursday, June 27", A, D. 1935. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Proctor, presiding. 

* * * * * * * 

Come as well the attorney of the United States, as thk defendant 
McElwrath by his attorney George D. Horning, Jr., the defendant 
Olberg by his attorneys Messrs. King and Nordlinger, ^ind the de¬ 
fendants Hammond, Cole, and Barry by their attorney! George P. 
Hoover, Esquire; whereupon the demurrers heretofore argued and 
submitted on behalf of these respective defendants are by the court 
sustained and the indictment is dismissed; and thereupon it is con¬ 
sidered by the court that the various defendants go thereof without 
day, to which action by the court the attorney of the United States 
prays an exception, which is noted. 

48 Opinion | 

I 

Filed June 27, 1935 j 

i 

* * * * * * j * 

This case is heard on demurrers filed by some of the 
the indictment. 

The indictment is in one count and charges defendants! 'with con¬ 
spiracy to defraud the United States in the manner and bylthe means 
set forth. 

The indictment quotes section I of the National Industrial Ke- 
covery Act and states the substance of the pertinent provisions of 
that act. 


defendants to 


28 


UNITED STATES VS. WILLIAM A. HARDING ET AL. 


The indictment then alleges the appointment of the Federal Emerv 
gency Administrator of Public Works, and the establishment of 
headquarters in Washington and of branches in the various States, 
including one at Fort Worth. Texas; and the preparation of a com¬ 
prehensive program of public works to which grants and loans might 
be made; and alleges that it is within the power of the Administra¬ 
tor to accept and reject applications therefor, with or without 
qualification. 

The indictment then alleges that there existed in Texas a public 
body described as a conservation and reclamation district known as 
tlie Willacy County Water Control and Improvement Dis- 

49 trict No. 1 (hereafter called District); the management of the 
District was in the control of a board of five directors and it 

was authorized to issue $7,500,000 of bonds for financing the con¬ 
struction of an irrigation system; that the District had made plans 
and specifications for the construction of said project, and con¬ 
struction was begun but discontinued before completion for lack of 
funds; that the District applied to the Public Works Administration 
in Washington for a grant and loan and filed plans and specifications 
providing for a gravity and open canal system of irrigation and 
offered its bonds to the United States as security for the loan; 

That on December 8. 1933. the Administrator allocated $4,853,000 
for the purpose of making a grant and loan to the District for con¬ 
structing said project based on said plans but on condition that the 
acreage be reduced from 125,000 to 75.000; and that the amount of 
the grant to be made would depend upon the cost of labor and 
materials to be used on the project and could not exceed 30% 
thereof: 

That in connection with the matter the United States had certain 
valuable rights, among them the right to have its governmental func¬ 
tions in the matter administered in a fair and effective manner; to 
have the construction contract let by means of competitive bidding 
to the lowest responsible bidder supplying suitable workmanship and 
material and in conformity with the provisions of the National 
Industrial Recoverv Act. 

That in determining what action would be taken the Adminis¬ 
trator depended upon the opinions and recommendations of his 
subordinates in Washington and Texas, and had the right to receive 
their sincere, honest, and conscientious opinions and recom- 

50 mendations, and the United States had the right to their 
faithful, honest, and conscientious services. 

The indictment alleged that a gravity and open canal system 
of irrigation required the use of a small quantity of piping; that 
a pipe-pressure system required the use of a large quantity of piping; 
that there were many kinds of materials for making piping such as 
concrete, steel, redwood, and fir wood treated with creosote, any one 
of which might be used on the project; that each material had its 
peculiar advantages and disadvantages as to durability, cost, and 
properties which would make it more or less desirable, and that 
there were many persons producing, manufacturing, and offering for 
sale each kind of piping material. 

That throughout the period covered by the indictment the Willacy 
County District was without financial means to construct its project 
and depended on the final approval by the Administrator of plans 
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and specifications for the construction of said project aid the making 
of a grant and loan by him to said District. 

The indictment describes the seven defendants. Ifwo of them, 
Messrs. Perry A. Welty and Charles K. Olberg, were (employees of 
the Public Works Administration. Three, Messrs. Leonard C. Ham¬ 
mond, Harry W. Cole, and James P. Barry, were officers and em¬ 
ployees of the Hammond Lumber Company, a corporation, and its 
subsidiaries. 

William A. Harding is described as one of the directors of, and 
an influential and dominating factor in the acts of,(the Willacy 
County District. 

Frank P. McElwrath is described as a private individual 

51 interested in the application of the Willacy County District 
for the grant and loan. 

It is alleged that Welty from September 1, 1933, to June 1, 1934, 
was employed by the Public Works Administration i as engineer 
examiner in Fort Worth, Texas, and that it was his duty to examine 
and pass upon the engineering features of applications, plans, and 
specifications for grants and loans on certain irrigatioiji projects in 
Texas and to make proper recommendations to his superiors at Fort 
Worth ; that on April 1, 1934, the Willacy County District, in connec¬ 
tion with its application, submitted to the Administration at Fort 
Worth certain engineering data, plans, and specifications^for the con¬ 
struction of a gravity and open canal system to cover <5,000 acres; 
that the same were referred to Welty for his examination, considera¬ 
tion, and recommendation to his superiors, whose duty it was to cause 
the plans and specifications to be forwarded with their recommenda¬ 
tions to the Administrator in Washington. j 

It is then alleged that Charles R. Olberg from August! 17. 1933, to 
February 1,1935, was employed in the Administration in Washington 
as an engineer examiner on irrigation projects; that it was his duty 
to examine, consider, counsel, supervise, and pass upon the engineer¬ 
ing features of applications and plans and specifications for loans 
and grants from the Administrator on irrigation projects through¬ 
out the United States and to make proper recommendations to his 
superiors; that he had the trust and confidence of his superiors in 
Washington, and that through them the Administrator would be 
greatly influenced by the acts and statements of Olberg, and that 
such superiors would be guided largely thereby in their own recom¬ 
mendations and actions on applications considered by Olberg. 

52 The indictment then charges that the seven defendants 
continuously from April 1, 1934. to December 1, 1934. at the 

District of Columbia did conspire and agree, each with the other, 
to defraud the United States of and concerning its properties, gov¬ 
ernmental rights, and of its moneys, and that the conspiracy was to 
be accomplished in the manner and by the means followirig— 

Defendants were to bring about the rejection by the Administrator 
of the plans theretofore submitted for the gravity and open canal 
system; were to cause the preparation of plans and specifications for 
a pipe-pressure system of irrigation and the approval tjhereof by 
the Administrator, and said plans and specifications wer^ to be of 
such a nature as to make the cost of constructing the pipje lines on 
the project by the use of any material other than redwoo<jl prohibi¬ 
tive and commercially and practically impossible, and so for all 
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practical purposes to close the bidding for the construction of said 
pipe lines to all except bidders who were to use redwood. 

Defendants Hammond. Cole, and Barry were to cause all manu- 

7 •/ 

facturers and producers of redwood to agree to place in the hands 
of the Hammond Lumber Company absolute control of the quoting 
of prices of redwood lumber for the Willacy County District proj¬ 
ect ; and defendants would refuse to quote prices thereon to other 
prospective bidders on the project or would quote such grossly ex¬ 
orbitant prices as to make it impossible for others without great 
financial loss to bid thereon: 

And that defendants, particularly Hammond, Cole, Barry, 

53 and McElwrath, would bid for the construction of high-pres¬ 
sure pipe lines of redwood on the project, and having thus 

eliminated all competitors, were arbitrarily and corruptly to make 
a bid which would allow them a profit of 30% of the actual cost to 
them of the j>erformance of the contract, or a profit of $400,000. 

Having thus described the manner in which the conspiracy was to 
be accomplished, the pleader adds two paragraphs-— 

That the Willacy County District was without financial means 
to construct the project and depended for such construction on final 
approval by the Administrator of the plans and specifications there¬ 
for, and the payment of a loan and grant of funds bv the Adminis¬ 
trator: and it was part of the conspiracy aforesaid that defendants 
should cause to be submitted to the Administrator plans and speci¬ 
fications which by means of the conspiracy hereinbefore described 
should be of such a nature as to close the bidding for the contract 
for the construction of the pressure pipe lines to all except bidders 
who were to use redwood piping, all of which said Olberg then and 
there well knew: 

And it was part of the conspiracy aforesaid that said Olberg, 
while employed as engineer examiner in the Public Works Admin¬ 
istration in Washington at a salary of $5,200. should be offered bv 
said District through defendant Harding a position as engineer for 
the District on the job and work of construction of the project at 
a salary of $10,000: 

And it was further part of the conspiracy aforesaid that Olberg, 
being influenced by his personal and pecuniary interest in said 
position to be offered him. instead of giving consideration to the 
comparative advantages of the two systems and to the com- 

54 parative advantages of the different piping materials, and 
instead of using his judgment in the interests of the United 

States, was arbitrarily and corruptly to use his influence by way of 
recommendations to bring about approval by the Administra¬ 
tor of a grant and loan for the construction of the project by means 
of a piping pressure system using redwood piping. 

1. Defendants contend that the indictment is bad because it charges 
two conspiracies—one entered into by all defendants and another 
entered into by only a number of them. If this is the correct con¬ 
struction of the indictment the objection is well taken. 

The Government contends that one conspiracy may have a number 
of objects and may violate a number of statutes, and that a descrip¬ 
tion of such conspiracy is not double. Undoubtedly this contention 
is correct. U. S. v. Rabinovyich , 238 U. S. 86: Rossi 1. U. S.. 278 Fed. 


UNITED STATES VS. WILLIAM A. HARDING ET| AL. 


31 


349. But it is also true that if A, B, and C enter into one conspiracy 
and B and C enter into another conspiracy, the two offdnses may not 
be joined in the same count or even in the same indictjment. 

After careful study of the indictment I have reached the conclu¬ 
sion that it does attempt to charge two conspiracies—the | first between 
all seven defendants and the second between a iesset number of 
them. 

The indictment first alleges that all the defendants jconspired to 
defraud the United States bv certain means bv which defendants, 
after bringing about the rejection by the Administrator! of the plans 
submitted on April 1 for an open gravity canal system, ^yere to cause 
the preparation of plans and specifications for a piping pressure 
system which were to he such as to make prohibitive] the cost of 
materials other than redwood; that defendants were to pro- 

55 cure the exclusive right to quote prices on redwjood for the 
Willacy County project and were either to refuse to quote 

prices thereon to competitors or to quote excessive prices and thus 
exclude all competition; and some of the defendants we|re to bid on 
the construction of the piping system usin^ redwoo<[l and were 
arbitrarily to quote prices to give them a profit of $400,p00, or 30% 
of the cost to them of the construction. 

The other conspiracy charged is that defendant Harding, acting 
for the Willacy County District, was to offer to defendant Olberg 
a position on the Willacy County project which would pay him 
nearly double his Government salary; and that Olberg, jbeing influ¬ 
enced by his personal and pecuniary interests in such new job would 
thereafter violate his official duties and arbitrarily use his influence 
by way of recommendation to bring about the approval by the Ad¬ 
ministrator of a grant and loan to the Willacy County District 
for the construction of the project using a pressure system with 
redwood piping. 

The indictment does not state precisely what individuals entered 
into this second conspiracy; the allegation is that it was|“ a part of 
the conspiracy aforesaid ”, and it is not even alleged that] any of the 
other defendants knew about the offer to be made by Harding of 
employment to Olberg, or that they knew of the resulting effect upon 
Olberg. 

I think it is clear that the indictment does not charge that Olberg 
himself entered into a conspiracy with the other defendants that he 
was to be offered by any of them a job; at the most the charge is that 
the conspiracy of offering a job was entered into by thp other de¬ 
fendants. Therefore we have one conspiracy charge^ to have 
been entered into by seven individuals, and another con- 

56 spiracy charged to have been entered into by not more than 
six of the same individuals by which they were tci appeal to 

the cupidity of the seventh in such a way that without! agreement 
with them, but being influenced solely by his pecuniary interest, he 
would of his own accord do whatever he thought they desired. 

This is not a charge of an agreement between Olberg an^l the other 
defendants; it is only a charge that the other defendants were to 
dangle a bait before him and that the lure would influence him to 
perform such official actions as the others desired. 
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Therefore the demurrer must be sustained on the ground that the 
indictment attempts to charge two conspiracies, one between seven 
individuals and the other between not more than six of those same 
defendants. 

2. What I have said disposes of the demurrers, defendants' counsel 
made many other objections, without passing definitely on them, I 
think it is very doubtful whether either of what I have called the 
separate charges sufficiently describes a conspiracy to defraud the 
United States. 

In the second conspiracy the pleader has endeavored to charge that 
some of the defendants were to offer a position to Olberg, and that 
by such offer he was to be bribed to violate his official duties, and that 
being influenced by such offer he was to agree with the other defend¬ 
ants that he would violate his official duties. 

To be criminal the offer of a bribe must be made with a wrongful 
intent, and an agreement is an essential of any conspiracy. 

The present indictment omits any charge that the offer of 
57 the position to Olberg was made with intent to influence his 
official actions and does not charge that any agreement on the 
subject was reached between him and the others. So far as the pres¬ 
ent indictment is concerned, defendant Olberg may have told his offi¬ 
cial superiors about the offer and asked their advice about accepting it. 

3. I think it is also doubtful whether what I have called the first 
conspiracy adequately charges an agreement to defraud the United 
States. It is enough in this memorandum to point out some of the 
serious objections. 

(a) So far as appears, the Willacy County District had the legal 
right to abandon the open canal and gravity system and to substitute 
a redwood piping pressure system. 

The fact that the defendants who are interested in redwood lum¬ 


ber might persuade the Willacy County authorities to make the 
change in their plans is not shown to be unlawful. 

(b) There is nothing in the indictment to cause the conclusion 
that the pipe pressure system would be more expensive than the open 
canal and gravity system. Therefore it is not shown that the mere 
change from one svstein to another would result in anv increase in 


the loan and grant to be made bv the United States. 

(c) The allegation that defendant Harding was an influential and 
dominating factor in said Willacy County District *' is insufficient 
to justify the conclusion that he was able to bring about the change 
in svstems unless that change was thought to be desirable bv the other 


directors. 


(d) The indictment charges that the specifications were to be so 
framed as to make the cost of other materials so exorbitant as 


58 to exclude them from consideration. From the argument I re¬ 
ceived the impression that the Government contended that 
the defendants had definitely decided they wanted redwood piping 
to be used, but they intended to prepare specifications which would 
call for bids on the various materials, and that as to the other mate¬ 


rials the specifications would make unreasonable and unnecessary re¬ 
quirements for the purpose of preventing their use. Presumably 
pipes to distribute water under pressure must have certain size, 
thickness, strength, and lasting qualities. If the scheme was that as 
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to materials other than redwood the specifications wc|>uld require 
greater strength or thickness or size or greater power of Resistance to 
rot or rust than were necessary or usual, those facts should be stated 
in the indictment. 

(e) It is difficult to understand how the defendants could secure 
control of the exclusive right to quote prices on redwood to be used 
on the Willacy County project. If the facts showing how this was 
to be done are set forth, the court may then determine whether such 
control was to be obtained legally or illegally, or whetheif the control 
was real or only apparent. 

(f) The indictment alleges that the United States w;jis to be de¬ 
prived of its right to have competitive bidding on tljie contract; 
but the indictment does not set forth facts sustaining jthis allega¬ 
tion. If such a requirement exists under Texas laws, the court, of 
course, can take judicial notice thereof, but if the requirement was 
to be one of conditions imposed by the Administrator in making 
the loan, that fact should be alleged. Of course, the .aws of the 
United States on the subject of competitive bidding are not 

applicable. 

59 (g) It is alleged that the United States was to bj? defrauded 
of its monies. This is broad enough to include bcjth the loan 

and grant. The indictment specifies only the item of $400,000 
which is said to be the profit to be made by certain defendants on 
their contract for constructing the piping system. It is alleged 
that these defendants “ were arbitrarily and corruptly tojfix as their 
bid for the construction of the high-pressure pipe lines ” a price 
which would allow them said profit, which was to be 30% of the 
actual cost to them of the performance of the work. 

If it is intended to charge that the Government was to be de¬ 
frauded of money because the contract would be let at a greater 
price than would be required but for the conspiracy, I think it should 
be alleged that the profit before described was unreasonably high 
or was greater than was usual or customary under such contracts. 
The present indictment does not allege specifically that the con¬ 
spiracy. if successful, would have resulted in adding to thq cost of the 
project or increasing in any way the amount of the loaln or grant 
to be made by the United States. 

4. The foregoing conclusions make it unnecessary to pass on the 
constitutional questions raised by the demurrer. 

June 27, 1935. 

Jesse C. Adkins, 

J mtice. 

60 Supreme Court of the District of Columbia 

Wednesday, July 3", A. |D. 1935. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Proctor presiding. 

* * * * * * * 

Now conies here the attorney of the United States arid in open 
court notes an appeal from the judgment sustaining the idemurrers 
in this case. 
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Notation of appeal 
Filed July 3, 1935 

* * * * * * * 

Name of appellant: United States of America. 

Name and address of appellant's attorney: Leslie C. Garnett. 
United States attorney in and for the District of Columbia Court¬ 
house. Supreme Court of the District of Columbia. 

Offense: Conspiracy to defraud the United States of America. 
Date of judgment: June 27, 1935. 

Brief description of judgment: On June 27, 1935. judgment was 
entered sustaining defendants* demurrers to the indictment. 

I. Leslie C. Garnett. L^nited States attorney in and for the District 

of Columbia, on behalf of the United States of America, hereby 

• •/ 

appeal to the United States Court of Appeals for the District of 
Columbia from the judgment above mentioned on the grounds set 
forth below. 

Leslie C. Garnett, 

United States Attorney in and for the District of Columbia. 
Dated: July 3d, 1935. 

Grounds of appeal: The court erred in sustaining the defendants’ 
demurrers to the indictment. 

Service of a copy of the above notation of appeal is acknowledged 
this 3d dav of July. 1935. 

•/ mJ 7 

Geo. P. Hoover, 

Attorney for Defendants William A. Harding , James P. Barry , 
and. Harry W. Cole. 

Milton W. King, 

Attorney for Defendant Charles R. OTberg. 

George D. Horning, Jr.. 
Attorney for Defendant Frank P. McEJwrath. 

62 Supreme Court of the District of Columbia 

Wednesday, July 3", A. D. 1935. 
The court resumes its session pursuant to adjournment, Mr. Justice 
Proctor, presiding. 

* * ❖ 4e *.* * 

Now comes the attorney of the United States and files a notice of 
appeal in this case; whereupon a copy of said notice of appeal and 
a copy of the docket entries are forwarded this day to the clerk of 
the Court of Appeals of the District of Columbia. 

63 Assignment of errors 

Filed July 12, 1935 

* 4c <c * * * * 

Comes now Leslie C. Garnett, LTnited States attorney in and for the 
District of Columbia, and for an assignment of errors in the above- 
entitled cause, states that the court erred: 

1. In sustaining, the defendants’ demurrers to the indictment. 
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2. In not overruling the defendants’ demurrers to the | indictment. 

3. In other respects apparent of record. 

Leslie C. Garnett,) 

United States Attorney. 
John W. Fihelly, j 
Assistant United States Attorney . 
Service is acknowledged on this 12th day of July, 193^, of a copy 
of the above assignment of errors. 

Geo. P. Hoover, 

Attorney for Janies P. Barry , Leonard C. 
Hammond , and Harry W. Cole. ] 

Milton W. King, 

By A. C. S. I 

Attorney for Charles R. Otherg. 
George D. Horning! Jr., 

By F. C. 

Attorney for Frank P. McElwrath. 

64 Designation of record 

Filed July 12,1935 


Xow comes Leslie C. Garnett, United States attorney jn and for 
the District of Columbia, and for the United States of America, 
appellant in the above entitled cause, designates the parts of the 
record which he desires to have included in the transcript,) said parts 
being considered sufficient for the determination of th^ questions 
raised on appeal, namely: 

1. The indictment. 

2. Joint and several demurrers of James P. Barry, Leonard C. 
Hammond and Harry W. Cole. 

3. Demurrer of Charles R. Olberg. 

4. Stipulation of April 15, 1935, between counsel for Frank P. 
McElwrath and the United States attorney. 

5. Minute entry sustaining defendants’ demurrers to the 
indictment. 

6. Memorandum opinion of the court filed June 27,1935, sustaining 
defendants’ demurrers. 

7. Minute entry showing that the United States attorney,! on behalf 
of the United States of America, noted an appeal in opeij court on 
July 3, 1935, from the judgment of the court sustajning the 

demurrers. 

65 8. Written notation of appeal filed July 3, 1935, by Lmited 

States Attorney. 

9. Minute entry showing written notation of appeal o^i July 3, 
1935, by United States attorney, from the judgment of jthe court 
sustaining the demurrers. 

10. Assignment of errors. 

11. Together with a copy of this designation. 

Leslie C. Garnett, 

United, States Attorney. 

John W. Fihelly, 
Assistant United States Attorney. 

July —, 1935. 
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Service is acknowledged, on this 12th day of July 1935, of a copy 
of the above designation of record. 

i Geo. P. Hoover, 

Attorney for Jawes P. Barry , 
Leonard C. Hammondand Harry W. Cole. 
Milton W. King, 


Approved: 


By A. C. S., 

Attorney for Charles R. Olberg. 
George D. Horning. Jr., 

BvF. C., 

* ' _ 

Attorney for Frank P. MeElvjrath. 

Joseph W. Cox, 

J ustice. 


6G Supreme Court of the District of Columbia 

United States of America. 

District of Columbia , ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 60, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in the case of United States 
vs. ' William A. Harding et al ., Criminal No. 55836, as the same re¬ 
mains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 

this 31st dav of Julv 1935. 

«/ « 

Frank E. Cunningham. 

Clerk. 

[seal] ' By Chas. B. Coflin, 

Asst. Clerk. 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6511. United States of America, appellant, vs. William A. 
Harding, et al. United States Court of Appeals for the District 
of Columbia. Filed Jul. 3, 1935. Henry W. Hodges, clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1935 


No. 6511 


Special Calendar 


United States of America, appellant 

v . 

William A. Harding et al., appellees 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF ON BEHALF OF THE UNITED STATES OF AMERICA 


STATEMENT OF THE CASE 


This case arises on an appeal from the judg¬ 
ment of the court below sustaining the demurrer 
filed by certain defendants to the indictment and 
ordering the same dismissed. The indictment in 
question is in one count, charging the defendants 
therein named with having conspired to defrau|l the 

United States in six different ways (R. 8). | 

- 1 (i) 
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STATUTE INVOLVED 

Section 88, Title 18, of the United States Code 
(Criminal Code, Sec. 37) states: 

If two or more persons conspire either ta 
commit any offense against the United 
States, or to defend? the United States in 
any rummer or for any purpose , and one or 
more of such parties do any act to effect the 
object of the conspiracy, each of the parties 
to such conspiracy shall be fined not more 
than $10,000, or imprisoned not more than 
two years, or both. (R. S. Sec. 5440; May 
17,1879, c. 8, 21 Stat. 4; Mar. 4,1909, c. 321, 
Sec. 37, 35 Stat. 1096.) 

THE INDICTMENT 

The indictment, which is a rather lengthy one, 
is set forth in the record from Pages 3 to 15, in¬ 
clusive. Section 1 of the National Industrial Re¬ 
covery Act is first of all set forth, and likewise the 
substance of other pertinent provisions of the act 
(R.3,4). 

The indictment then alleges the appointment of 
the Federal Emergency Administrator of Public 
Works, and the establishment of headquarters in 
Washington and of branches in the various States, 
including one at Fort Worth, Texas; and the 
preparation by the Federal Emergency Adminis¬ 
trator of Public Works of a comprehensive pro¬ 
gram of public works, to which grants and loans 
might be made; and alleges that it was within the 
power of the Administrator, in the interests of the 
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iscon- 
at the 
ance 


United States, to accept and reject applications 
therefor, with or without qualification (R. 4 , 5). 

The indictment then alleges that there existed in 
Texas a public body described as a conservation 
reclamation district, known as the Willacy bounty 
Water Control and Improvement District dumber 
One (hereinafter called the District) ; the manage¬ 
ment of the District was in the control of a board of 
five directors and it was authorized to issue §7,500- 
000 of bonds for financing the construction of an 
irrigation system; that the District had made plans 
and specifications for the construction of said 
project, and construction was begun but d 
tinued before completion for lack of funds; th 
District first applied to the Reconstruction Fi 
Corporation for a loan to continue the work on the 
irrigation project, but later this applications was 
withdrawn and submitted to the Public Workp Ad¬ 
ministration in Washington for a loan and grant, 
and that plans and specifications were filed ir^ con¬ 
nection therewith, providing for a gravity and open 
canal system of irrigation; that in connection! with 
the latter application the District offered the 
United States as security for the loan applied for, 
bonds of the District already referred to (R. §, 6). 

That on December 8,1983, the Administrator al¬ 
located $4,853,000 for the purpose of making a 
grant and loan to the District for constructing said 
project, based on plans for a gravity and open 6anal 
system of irrigation, but on condition that the acre¬ 
age be reduced from 125,000 to 75,000; that the 
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amount of the grant to he made would depend upon 
the cost of labor and materials to he used on the 
project and could not exceed 30% thereof (P, 6). 

That in connection with this matter, the United 
States had certain valuable rights, among them the 
right to have the governmental functions set up 
by the National Industrial Recovery Act adminis¬ 
tered in a fair and effective manner; to have the 
construction contract let by the means of competi¬ 
tive bidding and to the lowest responsible bidder 
supplying suitable workmanship and material and 
in conformity with the provisions of the National 
Industrial Recovery Act (R. 6). 

That in determining what action would be taken 
the Administrator depended upon the opinions and 
recommendations of his subordimtes in Washing¬ 
ton and Texas, and the United States and the Ad¬ 
ministrator had the right to receive their sincere, 

\ 

honest and conscientious opinions and recom¬ 
mendations, and the United States had the right 
to their faithful, holiest and conscientious services 
(E ,6). 

It is alleged that the defendant Perry A. Welty 
was, from September 1, 1933 to June 1, 1934, em¬ 
ployed by the Public Works Administration as 
engineer examiner at Fort Worth, Texas, and that 
it was his duty to examine and pass upon the engi¬ 
neering features of applications, plans and speci¬ 
fications for grants and loans on certain irrigation 
projects in Texas, and to make proper recommen¬ 
dations to his superiors at Fort Worth. 
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It is further alleged that on April 1, 1^34, the 
Willacy County District, in connection witli\its ap¬ 
plication, submitted to the Administration Office at 
Fort Worth certain engineering data, plants and 
specifications for the construction of a gravity and 
open canal system of irrigation, to cover 75,000 
acres in said District; that the same were referred 
to Welty for his examination, consideration and 
recommendation to his superiors, whose duty ft was 
to cause the plans and specifications to be for¬ 
warded with their recommendations to the Admin¬ 
istrator in Washington (R. 6, 7). j 

It is then alleged that the defendant Charges R. 
Olberg, from August 17, 1933, to February 1^ 1935, 
teas employed in the Public Works Administration 
at Washington as an engineer examiner on irriga¬ 
tion projects; that it was his duty to examine, con¬ 
sider, counsel, supervise and pass upon the\engi- 
neering features of applications and planand 
specifications for loans and grants from th§ Ad¬ 
ministrator, on irrigation projects throughout the 
United States, and to make proper recommenda¬ 
tions to his superiors in Washington; that hfy had 
the trust and confidence of said superiors in I Wash¬ 
ington, and that through them the Administrator 
would be greatly influenced by the recommenda¬ 
tions, acts and statements of Oil)erg, and that such 
superiors would be guided largely thereby in their 
own recommendations and actions on applications 
considered by Olberg (R. 7). 
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The defendant William A. Harding is described 
as one of the directors of the Willacy County Dis¬ 
trict, and as an influential and dominating factor 
in its acts. 

The defendant Leonard C. Hammond is described 
as an officer of the Hammond Lumber Company, a 
body corporate, and the defendant Harry W. Cole 
as an officer of the Hammond & Little River Red¬ 
wood Company, Ltd., a subsidiary of the Hammond 
Lumber Company. The defendant James P. Barry 
is described as an employee of the Hammond & 
Little River Redwood Company, Ltd. 

The defendant Frank P. McElwratli is described 
as a private individual, actively interested in the 
application of the Willacy County District for a 
loan and grant from the Federal Emergency Ad¬ 
ministrator of Public Works. 

Then comes the charging part of the indictment, 
wherein the defendants William A. Harding, 
Charles R. Olberg, Perry A. Welty, James P. 
Barry, Frank P. McElwrath, Leonard C. Ham¬ 
mond, and Harry W. Cole are charged with having 
continuously , during the period from April 1 , 1934, 
to December 1, 1934, at the District of Columbia, 
each then well knowing all of the premises afore¬ 
said, unlawfully, feloniously, knowingly, and will¬ 
fully conspired, combined, confederated, and agreed 
together, and each with the other, and with divers 
other persons to the Grand Jurors unknown, to 
defraud the United States of and concerning its 
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properties, rights, and moneys, to wit: (7) of and 
concerning its right to have the governmental func¬ 
tions set up by the National Industrial Recovery 
Act administered in a fair and effective manner; 
(.2 ) of and concerning its right to have the contract 
for the construction of the Willacy County project 
let by means of competitive bidding; ( 3 ) of and 
concerning its right to have the contract for th\e con¬ 
struction of the Willacy County project let \o the 
lowest responsible bidder supplying suitable \m-ate- 
rial and workmanship and complying with the, pro- 

i 

visions of the National Industrial Recovery\ Act; 
( 4 ) of and concerning its right freely and fully to 
contract in the matter of the application 6\f the 
Willacy County District, for a loan and grant from 
the Federal Emergency Administrator of Public 
Works; (5) of and concerning its right to the faith - 
fid, honest, conscientious, unbiased, and unpreju¬ 
diced services of said Charles R. OTberg, as such 
employee aforesaid of the United States; and (£) 
to defraud the United States of large surtis of 
money appropriated by Congress for the adnjinis- 
tration of the said National Industrial Recovery 
Act (R. 8). I 

The indictment then uses this language which, 
as will be seen, it is most important to observh and 
note in detail: 

That the conspiracy, combination, confed¬ 
eration, and agreement aforesaid was to be 
accomplished in the mam/ner and by\ the 
means following; that is to say (R. 8) : 
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The defendants were to bring about the rejection 
by the Administrator of the plans theretofore sub¬ 
mitted by the District to the Administration in Fort 
Worth, and which had been referred to the defend¬ 
ant Welty for his consideration and recommenda¬ 
tion, as aforesaid; that the gravity and open canal 
system of irrigation required the wse of a small 
quantity of piping or piping material; that the de¬ 
fendants were to cause the preparation of plans 
and specifications for a pipe pressure system of 
irrigation, which pipe pressure system of irrigation 
employed low-pressure and high-pressure pipes 
and pipe lines and required the use of a large quan¬ 
tity of piping and piping material; that there were 
many different kinds of material for making the 
necessary piping for the pipe pressure system of 
irrigation, any one of which kinds of material 
could and might be used for the construction of 
the Willacy County irrigation project by means of 
the pipe pressure system; that among these mate¬ 
rials were concrete, steel, a wood piping material 
known as “ redwood ” and a certain other wood pip¬ 
ing material consisting of fir wood treated and 
impregnated with a certain substance, to wit, a 
substance known as ‘ 4 creosoteand commonly 
called creosoted fir and treated fir; and there were 
then and there many persons and corporations 
producing,! manufacturing, and offering for sale 
each of said different kinds of piping material; 
that each of these different kinds of material had 
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its peculiar advantages and disadvantages as to 
durability, cost, and other pertinent properties 
which would make it a more desirable or jless de¬ 
sirable material for the construction of a pipe pres¬ 
sure system of irrigation by the Willacy pounty 
District; and the said defendants, well knowing all 
the premises aforesaid, were to write, and cause to 
be written, and to bring about the subsequent ap¬ 
proval thereof by the Federal Emergency Admin¬ 
istrator of Public Works, specifications of j such a 
nature as to make the cost of constructing the high- 
pressure pipe lines on the project by the use of any 
material other than redwood piping material pro¬ 
hibitive and, commercially and practically, impos¬ 
sible and so to close the bidding for the contract 
for the construction of the said high-pressure pipe 
lines on the said project, for all practical purposes, 
to all bidders except bidders ivho were to use, in the 
construction of said high-pressure pipe links, on 
the said project, redwood piping material (R.j8, 9). 

And the defendants, and particularly the de¬ 
fendants Hammond, Cole, and Barry, were to cause 
all manufacturers and producers of redwoqd to 
agree to place in the hands of the Hammond £ um¬ 
ber Company the absolute control of the quoting 
of prices of redwood lumber for the Willacy 
County project; and the defendants, and particu¬ 
larly the defendants Hammond, Cole, Barryj and 
McElwrath, w^ere, in the name of the Hamijnond 
lumber Company, or in the name of the saic[ de- 
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fendant McElwrath, or in the name of some one or 
more other persons or corporations to the Grand 
Jurors unknown, to did for the construction of 
high-pressure pipe lines on the irrigation project 
aforesaid, by the use of redwood piping material, 
and there were then and there other persons and 
corporations engaged in the construction business 
who were capable of constructing the said Willacy 
County project by means of a high-pressure pipe 
system using redwood piping material therefor, as 
the defendants then and there well knew, and the 
said defendants, by refusing, in the name of the 
said Hammond Lumber Company, to quote any 
price whatever for redwood lumber to any other 
contractor or prospective bidder, or by quoting, in 
the name of said Hammond Lumber Company, to 
such other contractor or prospective bidder prices 
for redwood lumber which would be grossly exorbi¬ 
tant and prohibitive, or by other means to the 
Grand Jurors unknown, were to make it impossible 
for any other persons or corporations, without 
great financial loss, to make a bid for the contract 
for the construction of the high-pressure pipe lines 
on the project aforesaid, which would be as low as 
the bid of the said defendants; and thus the said 
defendants were to assure the awarding of said 
contract to themselves long before said award was 
to be made . 

The indictment then alleges that it was further 
a part of the conspiracy that the defendants, hav- 
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ins: assured to themselves the awarding of jthe said 
contract in the manner set forth, were “arbi¬ 
trarily and corruptly” to fix as their bid for the 
construction of the high-pressure pipe lines on the 
project aforesaid, a price which would allow to 
the defendants a profit of 30% of the actual cost 
to the said defendants for the performance of the 
said contract, and were thereby to prockre for 
themselves, by means of the conspiracy se\ forth, 
“a profit of, to wit, four hundred thousand 
dollars” j 

i 

The indictment then sets forth that, throughout 
the period of the conspiracy, the said Willacy 

i 

County District was without financial meaiis wfith 
which to construct the project aforesaid, and de¬ 
pended on the final approval by the Federal |Emer- 
gency Administrator of Public Works, among 
other things, of plans and specifications fbr the 

I 

construction of said project and the subsequent 
payment of a loan and grant of funds by said Ad¬ 
ministrator. The indictment then charges Ijhat it 
was a part of the conspiracy aforesaid that the 
defendants should submit and cause to b^ sub¬ 
mitted to the Federal Emergency Administrator 
of Public Works, plans and specifications which, 
by means of the conspiracy “hereinbefore de¬ 
scribed”, should be of such a nature as to clote the 

i 

bidding for the contract for the construction of 
the high-pressure pipe lines on the said prpject, 
for all practical purposes, to all bidders except bid- 
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ders who were to use redwood piping and piping 
material, all of which the defendant Charles R. 
Olberg then and there well knew. 

The indictment then charges: 


And it was a part of the conspiracy afore¬ 
said that the said Charles R. Olberg, while 
employed as aforesaid, as engineer exarre- 
iner in the Public Works Administration in 


Wash hat on at a salary of, to wit, six thou- 

•y * / 


sand dollars per annum, should be offered by 
the said Willacy County District, through 
and by the said defendant William A. Hard¬ 
ing, d position as engineer for the Willacy 
County District on the job and work of the 


construction of the irrigation project of the 
said Willacy County District, at a salary of, 
to wit, ten thousand dollars per annum; and it 
teas further a part of the conspiracy afore¬ 
said that the said Charles R. Olberg, being 
guided, influenced, predisposed, and actuated 
by his personal and pecuniary interest in the 
said position which teas to be offered him by 
the Willacy County District as aforesaid, in¬ 
stead of giving his honest, faithful, and con¬ 
scientious services to the United States and 


instead of giving consideration, in the inter¬ 
ests of the United States, to the comparative 
advantages and disadvantages of the gravity 
and open-canal system of irrigation and the 
pipe-pressure system of irrigation as the 
method and plan of the constructing of said 
project, and instead of giving consideration 
in the interests of the United States, to the 
comparative advantages and disadvantages 
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of the various materials for high-pressure 
pipe lines, that is to say, concrete, stpel, red¬ 
wood, and creosoted fir, and instead bf using 
his training, knowledge, experience, and 
judgment in the interests of the j United 
States, as such engineer-examiner | in the 
Public Works Administration in Washing¬ 
ton, was arbitrarily and corruptly to \use his 
influence and power by way of recommenda¬ 
tions to his superiors in the Public \Works 
Administration in Washington, and\ other¬ 
wise, to bring about the approval by the Fed¬ 
eral Emergency Administrator of Public 
Works, of a grant and loan to the Willacy 
Cou/nty District for the construction of said 
project by means of a pipe-pressure System 
using redwood piping on high-pressure pipe 
lines. Whereby the United States wak to be 
deprived of its valuable right to have effec¬ 
tively administered the governmental | func¬ 
tions set up by the National Industrial Re¬ 
covery Act; and further to be deprived of 
and concerning its right to have the said con¬ 
tract let by means of competitive bidding, 
and further to be deprived of and concerning 
its right freely to contract in the matterlhere- 
inbefore set forth; and further to be deprived 
of and concerning its right to the faithful, 
honest, conscientious, unbiased, and unprej¬ 
udiced services of the said Charles R. Olfyerg; 
and further to be deprived of large suffis of 
money of the funds appropriated by Con¬ 
gress for the administration of the said 
National Industrial Recovery Act. 
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ARGUMENT 

I 

The indictment charges but one conspiracy and is 

therefore not duplicitous 

A reading of the indictment, or even of the skele¬ 
tonized form herein set forth, will show that one 
and only one conspiracy is charged. The defend¬ 
ants are charged with a continuing conspiracy to 
defraud the United States in six different ways . 
(R. 8.) The manner and means are set forth in 
considerable detail. The plan agreed upon had for 
its purpose, as is customary and usual in such con¬ 
spiracies, financial gain to the conspirators. The 
conspirators were banded together in a common 
enterprise to secure the change of the plans on the 
irrigation project referred to in the indictment 
from the open canal system, previously approved 
by the Federal Emergency Administrator of Public 
Works, to the pipe-pressure system, which would 
best suit their criminal purposes in obtaining the 
unlawful profit which they were seeking. Under 
the defendant’s plans, the use of redwood teas to be 
made a necessity and the control of the redwood 
market and of the bidding was to be made certain 
by the conspirators. This having been done, and 
the construction contract having been acquired, the 
conspirators were to fix an arbitrary profit of $400,- 
000. The objective which the conspirators had 
constantly in mind was single—to get a huge profit 
on redwood. This material they had arranged was 
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to be used in the construction of the project, by 

i 

changing the plans from an open canal, to a pipe- 
pressure system, by the control of the redwood 

i 

market and by the elimination of all other competi¬ 
tors in bidding. Each of these steps was ctn inte¬ 
gral and necessary part of the conspiracy dnd in 
attaining its criminal ends. Each of the conspira¬ 
tors was working towards the common end and in 
furtherance of the common enterprise, an<jl each 
had a definite and necessary part to play therein. 
Each fitted in with the general plan to defraud the 
United States in the numerous wavs set forth in the 
indictment. The whole scheme of getting redwood 
adopted would have failed without the assistance 
of Olberg, the unfaithful Government employee. 
The Administrator had passed upoyi and approved 
the gravity ayid open canal system, in which hut a 
small quantity of pipiyig and piping material is re¬ 
quired. It was on this system that the loaki and 
grant allocation had heen made, and the consent of 
the Federal Eniergency Administrator of Public 
Works was yieeded for any change in the system 
of irrigation or the plans and specifications. It was 
most essential to the plans of the conspirators, as 
set forth in the indictment, and to the success of 
the conspiracy, that there he an inside ynan in the 
Federal Eynergency Admmistration at Washing¬ 
ton to help. That man was the defendant Olherg. 
He had his part to play in the Administration Office 
at Washington just as the others had their pa^ts in 
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stifling bids, rigging the redwood market, and con¬ 
trolling generally the specifications and bids. 

The defendant Olberg is charged in the indict¬ 
ment with having unlawfully conspired with the 
other defendants (R. 8) and one of the six unlaw¬ 
ful purposes of the conspiracy stated was “to de¬ 
fraud the United States of and concerning its right 
to the faithful, honest, conscientious, unbiased and 
unprejudiced services of the said Charles R. Ol¬ 
berg, as such employee of the United States.” The 
indictment (R. 10, 11) sets forth the means by 
which this particular part of the conspiracy was 
to be carried out, that is, by offering to Olberg a 
position as engineer on the construction of the Wil¬ 
lacy project, after the plans of the conspirators 
had been approved by Olberg's department and the 
Federal Erhergency Administrator. The indict¬ 
ment states i (R. 11) that, in conjunction with the 
offer of the position, Olberg was “arbitrarily and 
corruptly to use his influence and power with his 
superiors in the Public Works Administration to 
bring about the approval by the Federal Emer¬ 
gency Administrator of a grant and loan for the 
construction of said project by means of a pipe 
pressure system using redwood piping on high pres¬ 
sure pipe lines.” The indictment has already 
stated in preceding paragraphs (R. 9) that this 
was the very essence of the conspiracy, and what 
conspirators must necessarily have had in order 
to obtain their arbitrary and unlawful profit (R. 
10). Olberg was one of the main conspirators and 
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he fits into the conspiracy as a hand fits a glove. 
One of the most unlawful phases of the conspiracy 
charged was the depriving the United States of his 
faithful services . To leave out Olberg fj?om the 
conspiracy would not only remove a Hamlet from 
the play, but would distort and do violencfe to the 

evident plans and intentions of the conspirators 

! 

themselves. 

It is not, of course, necessary that a coijspiracy 
be carried out to a successful termination. All 
that is necessary is the conspiracy itself—|tlie un- 
lawful agreement—and an overt act in furtherance 
thereof. If any of the defendants had failed in 
the part allotted to him in the conspiracy, it prob¬ 
ably could not have been carried out successfully. 
This was as true of the part allotted to the de- 

i 

fendant Olberg as to that allotted to any j of the 
• others. But, as has already been stated, jvve are 
only concerned with the unlawful agreement it¬ 
self—the conspiracy—and are not concerned with 
the fact that the Government did not stand by to 
determine whether or not the criminal plap could 
have been carried out successfully. A study of the 
indictment will show that the conspiracy was a 
homogeneous whole, in which all of the defendants 
worked towards a common end, each having been j 
assigned his particular part to play. This!being/ 
so, the Government was not only justified in setting! 
forth the conspiracy in one count, but was bound 
to do so. It could not tear the conspiracy apart, or 
break it up into a number of smaller conspiracies, 
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but it had to be taken and set forth as it came from 
and was formulated in the minds of the conspira¬ 
tors themselves. 

It is the conspiracy that is the crime, and that is 
one, however diverse its objects. Frohwerk v. 
United States, 249 U. S. 204-9-10. If the con¬ 
spiracy is single, despite its known objectives and 
ramifications it cannot be broken up into a number 
of conspiracies. Knoell v. United States, 239 F. 
16-20 (C. C. A. 3rd). 

In the case of Poice v. United States, 11 F. (2d) 
598 (C. C. A. 5tli), the Court said, at Page 599: 

According to the testimony there teas one 
general continuing conspiracy to commit a 
number of offenses, and no separate conspir¬ 
acy td commit a single offense. The govern¬ 
ment, cannot split up one conspiracy and 
make several conspiracies out of it. In re 
Snow, 7 S. Ct. 556, 120 U. S. 274, 30 L. Ed. 
658; Norton v. United States (C. C. A.) 295 
F 136; 16 C. J. 207. (Italics ours.) 

It is likewise well settled that a conspiracy in¬ 
dictment may be as general as the conspiracy it 
seeks to punish. In Blaine v. United States, 29 F. 
(2d) 650, 653 (C. C. A. 5tli) it was said: 

We have so often held that an indictment 
for conspiracy may he as general and indefi¬ 
nite as the conspiracy sought to he proved 
that it is hardly necessary to repeat the state¬ 
ment. In our opinion these indictments were 
sufficient to put defendants on notice of the 
offense charged against them and to prevent 
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subsequent prosecution for that <j>ffense. 
(Italics ours.) 

See also Wing v. United States, 280 F. 112j (C. C. 
A. 5th); Jollit v. United States, 285 F. 2(j9, 213 
(C. C. A. 5th). | 

In the case of United States v. Kissel, 21$ U. S„ 
601-7-8, the Court said: i 

It is true that the unlawful agreement 
satisfies the definition of the crime, [but it 
does not exhaust it. * * * But when the 

plot contemplates bringing to pass a contin¬ 
uous result that will not continue without 
the continuous cooperation of the conspira¬ 
tors to keep it up, and there is such continu¬ 
ous cooperation, it is a perversion of natural 
thought and of natural language to call such 
continuous cooperation a cinematographic 
series of distinct conspiracies, rather than to 
call it a single one . Take the present case. 
A conspiracy to restrain or monopolize trade 
by improperly excluding a competitor j from 
business contemplates that the conspirators 
will remain in business and icill continue 
their combined efforts to drive the competi¬ 
tor out until they succeed. (Italics ouijs.) 

See also Brown v. Elliott, 225 U. S. 392, 400, and 
United States v. Austin-Bagley Corporation Ct al., 
24 F. (2d) 527, 528. 

In the case of Ford v. United States, 273 IT. S. 
593, 602, the Court said: ! 

Next it is said that the indictment is baty for 
duplicity. It charges a continuous con¬ 
spiracy by the defendants, at the Bay of San 
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Francisco, between January 1, 1924, and the 
date of finding the indictment, to import into 
the United States intoxicating liquor in vio¬ 
lation of its laws. It mentions two of such 
laws, 'and, as Sec. 37 of the Criminal Code 
requires, it describes several overt acts in 
pursuance of the conspiracy alleged. The 
char ye is unitary in relating to one continu¬ 
ous conspiracy, although in proof of it dif¬ 
ferent circumstances constituting it and 
I overt acts in pursuance of it are disclosed. 
This does not constitute duplicity. Froh- 
werk v. United States, 249 U. S. 204, 210; 

_ Joplin Co. v. United States, 236 U. S. 531, 

~o48. (Italics ours.) 

In the case of Wilson v. United States, 190 F. 
427, 436 (C. C. A. 2nd), the Court said: 

And if there were an original general plan in 
which all the defendants participated—some 
in greater and some in less degree —it was not 
in our opinion, split up into separate con¬ 
spiracies by the later formation of the agen¬ 
cies to sell the stock in different parts of the 
country even though some of the defendants 
profited from one agency and some from the 
other, and the defendant Wilson from both. 
(Italics ours.) 

In the case of Lefco v. United States, 74 F. (2d) 
66, 68-69 (C. C. A. 3rd), the Court said: 

Common design is the essence of conspir¬ 
acy. The crime may he committed whether 
or not the parties comprehend its entire 
scope, whether they act separately or to- 
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gether, by the same or different means, 
known or unknown to some of them, but ever 
leading to the same unlaw fid result . j Allen 
v. United States (C. C. A.) 4 F. (2d) 688, 
691; McDonnell v. United States (C. 6. A.) 
19 F. (2d) 801; Capriola v. United States 
(C. C. A.) 61 F. (2d) 5, 9; Williamson v. 
United States, 207 U. S. 425, 28 S. Ct|. 163, 
52 L. Ed. 278; Pierce v. United States, 252 
U. S. 239, 243, 40 S. Ct. 205, 64 L. Edj. 542. 
All conspirators need not be acquainted; with 
one another, nor need they have origiinally 
conceived or participated in the conception 
of the conspiracy. Those who come on later 
and cooperate in the common effort tb ob¬ 
tain the unlawful results become parties 
thereto and assume responsibility iof all 
done before. Van Riper v. United Spates 
(C. C. A.) 13 F. (2d) 961; Coates v. United 
States (C. C. A.) 59 F. (2d) 173. Nor does 
the mere fact that the conspirators individ¬ 
ually or in groups perform different tasks 
to a common end split up a conspiracy j into 
several different conspiracies . United 
States v. McConnell (D. (7.), 285 F. 164; 
Wilson v. United States (C. C. A.) 19^) F. 
427. (Italics ours.) j 

In the case of Blum v. United States, 46 F. (2d) 
850, 851, the Court said: 

The time has passed, it has been said, when 
convictions will be reversed for mere tech¬ 
nical defects in pleading. Rill v. U. S., 42 
F. (2d) 821, 814 (C. C. A. 4). In Mattin 
v. U. S., 299 F. 287, 288 (C. C. A. 4), Judge 


22 


Eose said: “The sufficiency of a criminal 
pleading should be determined by practical, 
as distinguished from purely technical, con¬ 
siderations Does it, under all the circum¬ 
stances of the case, tell the defendant all that 
he needs to know for his defense, and does 
it so specify that with which he is charged 
that he will be in no danger of being a sec¬ 
ond time put in jeopardy? If so, it should 
be held good.” Judge Rose was not there, 
of course, referring to the defect of duplic¬ 
ity, i but even in that regard an indictment 
should not he held had if the words employed 
make the singleness of the charge clear to 
the common understanding. Compare Ex 
parte Pierce, 155 F. 663 (C. C. Mo.); Miller 
v. U. S., 4 F. (2d) 228 (C. C. A. 7). (Italics 
ours.) 

The opinion of the court below treated the offer 
of a position on the Willacy County project hy the 
defendant Harding to the defendant Olherg, which 
position would pay Olberg nearly double his Gov¬ 
ernment salary, as a separate, distinct, and inde¬ 
pendent conspiracy. An examination of the in¬ 
dictment will demonstrate that the offer of the po¬ 
sition was but one of a number of means used to 
carry out a single and complicated conspiracy and 
that the court became confused between the con¬ 
spiracy itself and the means hy which it was to he 
carried out. The part which the court contends 
constitutes a separate conspiracy is found in that 
part of the indictment set forth in the record at 
Pages 10 and 11, and constitutes a part of the man - 
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ner and means by which the conspiracy wfys to be 
carried out . This is evident from what has Already 
preceded the part complained of in the indijctment. 
For example, it will be found that there is preced¬ 
ing it (R. 8) an introductory clause, stating! specif¬ 
ically what it is and what it is intended to bS. This 
clause is as follows: j 

i 

That the conspiracy, combination, Confed¬ 
eration, and agreement aforesaid wd\s to be 
accomplished in the manner and by the 
means following; that is to say: ! 

There appears on Page 10 of the record ! one of 
the paragraphs of the indictment which set^ forth 
the manner and menus by which the conspiracy 
was to be carried out, which paragraph th^ court 
in its opinion believes starts that part of the in¬ 
dictment attempting to set forth a separate and 
distinct conspiracy (R. 30). The paragraph in 
question states “that throughout the period^of the 
conspiracy charged in this indictment the said 
Willacy County District was without financial 
means with which to construct the project \afore- 
said and depended for its prosecution of said 
project on the final approval by the Federal Emer¬ 
gency Administrator of Public Works, among 
other things, of plans and specifications fyr the 
construction of the said project and the subsequent 
payment of a loan and grant of funds by the said 
Federal Emergency Administrator of Public 
Works to the said Willacy County District, in ac¬ 
cordance with its said application, and it ivas a 
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'part of the conspiracy aforesaid that the defend¬ 
ants should submit and cause to he submitted to 
the Federal Emergency Administrator of Public 
Works, in ■connection with the said application, 
plans and specifications which by means of the 
conspiracy hereinbefore described, should be of 
such a nature as to close the bidding for the con¬ 
tract for the construction of the high-pressure pipe 
lines on the said project for all practical purposes, 
to all bidders except bidders who were to use red¬ 
wood piping and piping material, all of which the 
said Charles; R. Olberg then and there well knew.” 

An examination of this paragraph, and of the 
parts of the indictment preceding it, will disclose 
that the entire paragraph is but repetition of what 
has already been stated, and may be treated and 
regarded as surplusage. The repetition was un¬ 
doubtedly indulged in by the pleader to emphasize 
the paragraph which follows it and treats of the 
offer of the position by the defendant Harding to 
the defendant Olberg and the assistance which 
Olberg was to render the conspiracy as a result of 
said offer. 

That the paragraph in question is repetition can 
easily be shown and demonstrated by an analysis 
thereof. The first sentence of the paragraph states 
that the Willacy County District was without fi¬ 
nancial means with which to construct the project 
and depended upon a loan and grant of funds by 
the Federal Emergency Administrator of Public 
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Works. From the paragraphs of the indictment 
preceding the part complained of, and set jforth in 
the record on Pages 5 and 6, it will be seen that this 
-statement and allegation has already been ^nade: 

. I 

that thereafter, because of lack of fu\ids, the 
ivork ivas discontinued before completion, 
and the Willacy County District mgde ap¬ 
plication to the Reconstruction Fi'nance 
Corporation, a body corporate created by 
the act of Congress known as the | Recon¬ 
struction Finance Corporation Actj for a 
loan to continue the work on its irrigation 
project aforesaid; that thereafter the Wil¬ 
lacy County District withdrew the sfyid ap¬ 
plication from the Reconstruction finance 
Corporation and submitted it to the Public 
Works Administration in Washington and 
there prosecuted an application for j a loan 
and grant under the provisions of the Na¬ 
tional Industrial Recovery Act; that, jiled in 
connection with the said application, were 
the plans and specifications aforesaid, which 
plans and specifications provided fpr the 
construction of a gravity and open! canal 
system of irrigation; 

I 

The second and final sentence of the paragraph 
complained of states that it was a part of tlje con¬ 
spiracy that the defendants should submit and 
cause to be submitted to the Federal Emergency 
Administrator of Public Works, plans and specifi¬ 
cations which, by means of the conspiracy already 
described, should be of such a nature as to cldse the 
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bidding for the contract for the construction of the 
higli-pressure pipe lines on the said project for all 
practical purposes, to all bidders, except bidders 
who were to use redwood piping and piping ma¬ 
terial. These same allegations, and in practically 
the identical language, are set forth in the second 
paragraph preceding the one complained of, as ap¬ 
pears on Page 9 of the record. The language in 
question is as follows: 

and the said defendants were to cause the 
drawing and writing and the approval by 
the said Federal Emergency Administrator 
of Public Works thereof of plans and spec¬ 
ifications which should provide for a pipe 
pressure system of irrigation, which pipe 
pressure system of irrigation employed low- 
pressure and high-pressure pipes and pipe 
lines and required the use of a large quan¬ 
tity of piping and piping material; that 
there were manv different kinds of material 
for making the necessary piping for the pipe 
pressure system of irrigation, any one of 
which kinds of material could and might be 
used for the construction of the Willacy 
County irrigation project by means of the 
pipe pressure system; that among these ma¬ 
terials were concrete, steel, a w T ood pipings 
material known as ‘‘redwood” and a cer¬ 
tain ' other wood piping material consist¬ 
ing of fir wood treated and impregnated with 
a certain substance, to wit, a substance 
known as “creosote” and commonly called 
creosoted fir and treated fir; and there were 
then and there many persons and corpora- 


tions producing, manufacturing, and offer¬ 
ing for sale each of the said different kinds 
of piping material; that each of these differ¬ 
ent kinds of material had its peculiajr advan¬ 
tages and disadvantages as to durability, 
cost, and other pertinent properties which 
would make it a more desirable or lebs desir¬ 
able material for the construction ojf a pipe 
pressure system of irrigation by the jWillacy 
County District; and the said defendants, 
well knowing all the premises afbresaid, 
were to write, and cause to be written, and to 
bring about the subsequent approval\thereof 
by the Federal Emergency Administrator of 
Public Works, specifications of such a na¬ 
ture as to make the cost of constructing the 
high-pressure pipe lines on the project by the 
use of any material other than redwood pip¬ 
ing material prohibitive and, commercially 
and practically, impossible and so to close the 
bidding for the contract for the const\uction 
of the said high-pressure pipe lines jon the 
said project, for all practical purposes, to all 
bidders except bidders who were to use , in 
the construction of said high-pressure pipe 
lines, on the said project, redwood piping 
material. 

The paragraph complained of concludes by stat¬ 
ing: 4 ‘all of which the said Charles R. Olbei^g then 
and there well knew.” An examination <j)f the 
parts of the indictment preceding this will! show 
that this is likewise repetition, as knowledge has 
already been imputed not only to Olberg but! to all 
of the other defendants in the charging part of the 
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indictment, set forth on Page 8 of the record, and 
in other parts following the charging part and pre¬ 
ceding the paragraph complained of. 

Having now shown that the paragraph which 
the court below believed to be the opening para¬ 
graph of a new conspiracy charge is mere repeti¬ 
tion, let us examine the following paragraph 
(which is set forth on Pages 10 and 11 of the rec¬ 
ord) which the court likewise held was part of a 
new and independent conspiracy (R. 30-31-32). 

We have already seen that this part of the in¬ 
dictment is a part of and follows the introductory 
and explanatory paragraph found on Page 8 of the 
record, namelv: 

That the conspiracy, combination, confed¬ 
eration, and agreement aforesaid was to he 
accomplished in the manner and by the 
means following; that is to say: 

That this paragraph is obviously what it purports 
and is intended to be can be seen from the intro¬ 
ductory phrase of the paragraph itself, it being 
stated: 

And it teas a part of the conspiracy afore¬ 
said, that the said Charles R. Olherg, while 
employed as aforesaid, as engineer examiner 
in the Public Works Administration in 
Washington at a salary of, to wit, six thou¬ 
sand dollars per annum, should be offered by 
the said Willacy County District, through 
and by the said defendant William A. Hard¬ 
ing, a position as engineer for the Willacy 
County District on the job and work of the 
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construction of the irrigation project of the 
said Willacy County District, at a Salary of, 
to tv it, ten thousand dollars per anpum; 

The paragraph then continues and states: 

and it was further a part of the conspiracy 
aforesaid that the said Charles R \ Olberg, 
being guided, influenced, predisposed, and 
actuated by his personal and pecuniary in¬ 
terest in the said position which wyts to be 
offered him by the Willacy County District 
as aforesaid, instead of giving his\ honest, 
faithful, and conscientious services: to the 
United States, and instead of giving j consid¬ 
eration, in the interests of the United States, 
to the comparative advantages and disad¬ 
vantages of the gravity and open-capal sys¬ 
tem of irrigation and the pipe-pressijire sys¬ 
tem of irrigation as the method and jplan of 
the constructing of said project, and instead 
of giving consideration in the interests of 
the United States, to the comparative! advan¬ 
tages and disadvantages of the varioub mate¬ 
rial for high-pressure pipe lines, that is to 
say, concrete, steel, redwood, and cr^osoted 
fir, and instead of using his training, knowl¬ 
edge, experience, and judgment in th^ inter¬ 
ests of the United States, as such engineer 
examiner in the Public Works Adminis¬ 
tration in Washington, was arbitrarily and 
corruptly to use his influence and power 
by way of recommendations to his superiors 
in the Public Works Administration in 
Washington, and otherwise, to bring about 
the approval by the Federal Emergency 
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Administrator of Public Works, of a grant 
and loan to the Willacy County District 
for the construction of said project by means 
of a pipe-pressure system using redicood 
piping on high-pressure pipe lines. Where¬ 
by the United States was to be deprived of 
its valuable right to have effectively admin¬ 
istered the governmental functions set up by 
the National Industrial Recovery Act; and 
further to be deprived of and concerning 
its right to have the said contract let by 
means of competitive bidding, and further 
to be deprived of and concerning its right 
freelv to contract in the matter hereinbefore 
set forth; and further to be deprived of and 
concerning its right to the faithful, honest, 
conscientious, unbiased, and unprejudiced 
services of the said Charles R. Olberg; and 
further to be deprived of large sums of 
money of the funds appropriated by Con¬ 
gress for the administration of the said 
National Industrial Recovery Act. 

The part of the indictment which it is contended 
forms a separate and distinct conspiracy, all re¬ 
lates to the off er of a position to Olberg and to the 
Government being defrauded of his honest and 
faithful services as a result thereof. This impor¬ 
tant phase of the indictment is included in the 
charging part, set forth on Page 8 of the record, 
wherein it is charged that the defendants , includ¬ 
ing Charles R. Olberg, continuously, throughout 
the period from, to wit, April 1,1934, to and includ¬ 
ing December 1, 1934, each well knowing all of the 
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premises aforesaid in the indictment, unlawfully, 
feloniously, knowingly, and willfully did conspire, 
combine, confederate and agree together, and each 
with the other, to defraud the United State $j of and 
concerning its properties, rights and moneys in six 
different ways, which are then set forth. The fifth 
way enumerated, in which the Government was to 
be defrauded, is, “and of and concerning its right 
to the faithful, honest, conscientious, unbiased, and 
unprejudiced services of said Charles R. Oil erg, as 
such employee aforesaid of the United States 

A reading of the indictment will show, as we have 
already stated, the important part that Plberg 
played in the conspiracy and how much assistance 
he was able to give to the conspirators as an inside 
man. A reading of the indictment will likewise dis¬ 
close that Willacy County was entirely dependent 
upon this loan and grant for the building of the 
irrigation project, and thus Olberg himself, pad to 
make possible the position offered to him, for if the 
loan and grant did not go through, there was no 
money for Olberg 9 s position as construction engi¬ 
neer. 

A studv of the indictment will demonstrate that 
* 

the court below, in its opinion, in holding that there 
was an attempt in the indictment to describe two 
distinct conspiracies, failed to distinguish between 
the conspiracy to defraud and the means by which 
the conspiracy tv as to be carried out. It is obyious, 
.as already stated, that the tw T o paragraphs pf the 
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indictment complained of, preceding the overt acts- 

and which are set forth on Pages 10 and 11 of the 

record, are as they are described to Ms, a further 

description of the “manner and means” bv which 
^ * 

the conspiracy was to be carried out. 

In the case of Sunderland v. United States, 19 F. 
(2d) 202, 207 (C. C. A. 8th) where a conspiracy 
indictment was attacked and it was contended that 
it was duplicitous, and stated more than one con¬ 
spiracy, the Court said: 

Though the scheme thus alleged was com¬ 
plex in its nature, and manifold in its de¬ 
tails, it teas hut a single scheme in which the 
ties of cooperation hound together the vari¬ 
ous defendants, though some controlled one 
corporation and some another. 

The scheme to defraud and the means hy 
which it was to he carried out are to he dis¬ 
tinguished from each other. Setting out the 
various means did not render the count du¬ 
plicitous. See Gourdain v. United States 
(C. C. A.) 154 F. 453, 457; Silkwortli v. 
United States (C. C. A.) 10 F. (2d) 711, 714. 

“The charge of duplicity cannot he sus¬ 
tained.” (Italics ours.) 

In the case of Scheih v. United States, 14 F. (2d) 
75, 77 (C. C. A. 7th), the Court said: 

It is contended that all the counts are de¬ 
fective, in that each of them charges a plu¬ 
rality of schemes, artifices, or conspiracies. 
We do not regard them as properly subject 
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to this objection. The general purpose of 
inducing persons to buy or exchange for 
stock of the Hawkins Mortgage Company 
and of the welfare societies, to the distinct 
disadvantage of such persons, runs through 
the entire indictment. Surely each sepa¬ 
rately alleged manifestation of the sayne gen¬ 
eral purpose to defraud the public does not 
constitute a distinct scheme or artifice, but is 
only a detail in the general plan to ^induce 
persons to part with money or othef valu¬ 
able thing in exchange for the practically 
valueless stock. The unity of the alleged 
scheme or artifice to defraud sufficiently ap¬ 
pears from the indictment, and the Various 
means to that end which the indictment 
charges do not in and of themselves consti¬ 
tute allegations of separate schemes^, arti¬ 
fices, or conspiracies. (Italics ours.) I 

In the case of Silkworth v. United States,\ 10 F. 

(2d) 711, 714 (C. C. A. 2nd) the Court said: 

The indictment sets forth two modes of 
operation by which the firm of Raynor, 
Nicholas & Truesdell, with the assistance of 
the other plaintiffs in error planned and 


carried out their scheme of bucketing 


As 


apparently attempted to be set forth ifi par¬ 
agraph 1, they planned, first, to buy the 
stock the customers ordered and then tjo sell 
it without their consent; second, against 
customers, they intended not to buy the 
stock, but nevertheless to represent that 
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they had. The indictment does sufficiently 
show the latter artifice to defraud as oper¬ 
ated i against certain customers. It was 
proper to include the two modes of operation 
in an indictment, and no duplicity can be 
charged against such an indictment. Byron 
v. United States, 259 F. 371, 170 C. C. A. 
347. Various means used in committing the 
offense may be joined without duplicity. 
Gourdain v. United States, 154 F. 453, 83 
C. C. A. 309. (Italics ours.) 

In the case of Coicl v. United States, 35 F. (2d) 
794, 797 (C. C. A. 8th), the Court said: 

There is a distinction between a scheme to 
defraud and the means by which it is to be 
carried out. Sunderland v. United States 
[ (C. C. A.) 19 F. (2d) 202. The distinction 

has been recognized particularly where a 
charge of duplicity arises under an indict¬ 
ment . While the indictment here under con¬ 
sideration is cumbersome, lacking in clarity, 
intertwining statements of the scheme to de¬ 
fraud with methods employed, we do not 
think it should be held defective on the 
ground of duplicity, granting that such 
question was preserved in the record. It 
sets forth but one general scheme to def raud. 
The indictment charges that by means “here¬ 
inafter described” the victims were to be 
induced to give up their money. Some of 
the matters which counsel urge as merely 
recitals are in fact tied up to and a part of 
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the scheme to defraud, though not set forth 
where the attempt is made to describe the 
same. (Italics ours.) 

In case of Worthington v. United Stages, 64 F. 

(2d) 936, 938 (C. C. A. 7th), the Court ^aid: 

Duplicity. From what has been ^aid it is, 
we think, apparent that the indictment was 
not bad for duplicity. In determining 
whether a criminal charge, drawn milder sec¬ 
tion 338, title 18, U. S. C. (18 U8jCA sec. 
338), is bad for duplicity, it is necessary to 
differentiate between the scheme to defraud 
and the means adopted to effectuate the 
same. If the charge sets forth m^re than 
one scheme to defraud, it is duplicitous. If, 
however, there is but one general scheme to 
defraud and numerous means for effectuat¬ 
ing the same, it is not bad for duplicity. 
S'conyers v. U. S., 54 F. (2d) 68 (C. Cj. A. 5) ; 
Sunderland v. U. S., 19 F. (2d) 202 (C. C. A. 
8); Scheib v. U. S., 14 F. (2d) 75 (<j). C. A. 
7); McLendon v. Z7. S., 14 F. (£d) 12 
(C. C. A. 5); Cowl v. U. S., 35 F. (2d) 794 
(C. C. A. 8); Popham v. U. S., 11 F. (2d) 
966 (C. C. A. 5); Silkworth v. U. S., 10 F. 
(2d) 711 (C. C. A. 2); Gourdain v. U. S., 
154 F. 453 (C.C. A. 7). 

A fair construction of the indictment con¬ 
vinces us that the grand jury merely enlarged 
one scheme to defraud and in addition de¬ 
scribed different ways of carrying it, out ” 
(Italics ours.) 
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II 

The criminality charged in the indictment consists in 
an unlawful agreement to accomplish several crimi¬ 
nal and unlawful purposes. The pleader could, there¬ 
fore, have dispensed with the means set forth 

The six objects of the conspiracy, set forth on 
Page 8 of the record, are as follows: To de¬ 
fraud the United States ( 1 ) of and concerning 
its right to have the governmental functions set 
up by the National Industrial Recovery Act ad¬ 
ministered in a fair and effective manner; ( 2) 
of and concerning its right to have the contract 
for the construction of the Willacy County 
project let by means of competitive bidding; 
( 3 ) of and concerning its right to have the con¬ 
tract for the construction of the Willacy County 
project let to the lowest responsible bidder supply¬ 
ing suitable material and workmanship and comply¬ 
ing with the provisions of the National Industrial 
Recovery Act; (4) of and concerning its right 
freely and fully to contract in the matter of the ap¬ 
plication of the Willacy County District, for a loan 
and grant from the Federal Emergency Adminis¬ 
trator of Public Works; (5) of and concerning its 
right to the faithful, honest, conscientious, un¬ 
biased, and unprejudiced services of Charles R. 
Olberg, as an employee of the United States; and 
( 6 ) of large sums of money appropriated by Con¬ 
gress for the administration of the National Indus¬ 
trial Recovery Act . 
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Obviously many, if not all, of these purposes are 
aimed directly at the Government and it^ proper- 

i 

ties, moneys, and rights . Such purposesl are un- 
questionably sinister and unlawful in themselves. 
This being true, under the well-established rule of 
the Pettibone case, 148 U. S. 197, 203, it ^vas only 
incumbent upon the Government to state and 
charge clearly in the indictment the unlawful pur¬ 
poses of the conspiracy, and a detailed statement of 
the means to be used in carrving out the Unlawful 
purposes was unnecessary. In the Pettibone case 
the Court defined a conspiracy and made the fol¬ 
lowing statement as to the pleading necessary in 
a conspiracy indictment: | 

A conspiracy is sufficiently described as a 
combination of two or more persons, by con¬ 
certed action, to accomplish a criminal or 
unlawful purpose, or some purpose j not in 
itself criminal or unlawful, by criminal or 
unlawful means, and the rule is accented, as 
laid down by Chief Justice Shaw in (fom . v. 
Hunt, 4 Met. Ill, that when the criminality 
of a conspiracy consists in an unlawful 
agreement of two or more persons to com¬ 
pass or promote some criminal or illegal 
purpose, that purpose must be fully and 
clearly stated in the indictment; while if the 
criminality of the offense consists in the 
agreement to accomplish a purpose pot in 
itself criminal or unlawful, by criminal or 
unlawful means, the means must be s§t out. 
(Italics ours.) 
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In the ease of Frohwerk v. United States, 249 
U. S. 204, 209, the Court said: 

It is said that the first count is bad because 
it does not allege the means by which the con¬ 
spiracy was to be carried out. But a conspir¬ 
acy to obstruct recruiting would be criminal 
even if no means were agreed upon specifi¬ 
cally by which to accomplish the intent. It is 
enough if the parties agreed to set to work 
for that common purpose. (Italics ours.) 

In the ease of United States v. Moore, 173 F. 122, 
132-3, several defendants were indicted for conspir¬ 
ing to defraud the United States by corruptly and 
for their ow?i gain administering and procuring 
the administration of an Act of Congress of March 
3,1901, c. 853, 31 St at. 1133, appropriating money 
to survey public lands, in a manner contrary to the 
true intent and purpose thereof, and wasteful of 
the money so appropriated and apportioned, preju¬ 
dicial to the welfare and interest of the United 
States and the public service thereof. It will be 
seen that the unlawful purposes charged tvere in 
many respects like the unlawful objects charged 
in the instant case. The Court, in discussing 
whether or not the means were properly set forth 
in the indictment, stated: 

The corrupt motive may be made to appear 
by the indictment in two ways— one, in 
charging that the object of the conspiracy is 
to accomplish an unlawful act. * * * 

The other way is by charging a combination 
to do'a lawful act, or an act innocent in it- 
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self, by unlawful means. In such a base the 
intent or corrupt motive must j appear 
through the allegations of the means em¬ 
ployed to effect the object of the conspiracy. 
To illustrate: If two or more persons are 
charged with a conspiracy to defraud the 
government of its revenue, the intent to de¬ 
fraud attends the combination for that pur¬ 
pose, and the mea/ns whereby to accomplish 
the purpose may or may not in themselves, 
and disconnected with the unlawful purpose, 
be corrupt. * * * Now, the offense 

charged by the present indictment is phat of 
conspiracy to defraud in the first of two 
ways, namely, by corruptly, and for the con¬ 
spirators' own gain, profit, and benefit, ad¬ 
ministering and procuring the administra¬ 
tion of said act of Congress in a manner con¬ 
trary to the true intent and policy thereof, 
and wasteful of the moneys so appropriated 
and apportioned. Thus the corrupt purpose 
appears as well by direct and positive aver¬ 
ment as by inference from the charge to de¬ 
fraud the government. So that it is pot es¬ 
sential that the corrupt motive and guilty 
knowledge be made to appear at every turn 
of what is alleged touching the means em¬ 
ployed to effectuate the unlawful purpose. 
(Italics ours.) 

In the case of Perrin v. United States, 169 |P. 17, 
21 (C. C. A. 9th), the Court said: 

The gist of the offense is the unlawful com¬ 
bination. Bannon and Mulkey v. United 
States, 156 U. S. 464, 468, 15 Sup. Ctj 467, 
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39 L. Ed. 494. The unlawful combination is 
sufficiently charged in the indictment in the 
allegation that the defendants conspired to¬ 
gether “to defraud the United States of the 
title to and possession of large tracts of 
land” described in the indictment. It is not 
necessary to aver the means employed to 
carry the unlawful combination into effect. 
United States v. Benson, 70 F. 591, 17 C. C. 
A. 293. Having averred the use of such 
means as would clearly apprise the defend¬ 
ant of the offense of which he is charged, we 
think the allegations are sufficient. (Italics 
ours.) 

In the instant case, instead of the conspiracy be¬ 
ing to defraud the Government of large tracts of 
land, we have a conspiracy to defraud the Govern¬ 
ment, among other things, of its moneys, and the 
faithful services of a trusted and valuable em¬ 
ployee, and of its right to have an emergency stat¬ 
ute effectively administered, as well as of its right 
“to freely and fully contract.” 

In the ease of Rivera v. United States, 57 F. (2d) 
816, 819 (C. C. A. 1st), the Court said: 

The means by which the object of the con¬ 
spiracy is to be attained need not be set out 
in detail. Houston v. United States (C. C. 
A.) 217 F. 852, 857. It is sufficient if an in¬ 
dictment contains a general description of 
the means by which the object is to be at¬ 
tained. Perrin v. United States (C. C. A.) 
169 F. 17, 21; United States v. Benson (C. 
C. A.) 70 F. 591, 596. (Italics ours.) 
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In Crawford v. United, 212 U. S. 183^ 192, a 
case very similar to the present one, and which 
came up from the Court of Appeals of Hhe Dis¬ 
trict of Columbia, the defendant and twoj others, 
one of whom was General Superintendent of the 
Division of Free Delivery of the Post Office De¬ 
partment, were charged with conspiracy to defraud 
the United States, the charge being that, by\manip- 
ulation of bids, a company, of which onej of the 
defendants was a representative, should jreceive 
the contract for mail carriers 9 satchels for tjie Post 
Office Department. Among other things, it was 
alleged that the conspirators agreed that in the 
event of success the company should pay a pertain 
sum to the three defendants . It was not Alleged, 
nor does it appear, that the Government ifias de¬ 
frauded, that the Government paid any higher 
price for the satchels, or that the satchels furnished 
were of a quality inferior to what could have been 
obtained if the conspiracy had not been entered 
into. A demurrer was filed on the ground that no 
offense was stated, and further, that it did not 
appear how the Government would be defrauded 
by such a conspiracy. The Court said: 

This is not an indictment for the violation of 
a statute against bribery. It is for a con¬ 
spiracy to defraud the United Statefi, and 
when it is seen that the conspiracy consists 
in such a corrupt agreement as is alleged in 
the indictment, by which an officer bf the 
United States is, in substance, to have a se- 
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cret interest in a contract as to the fulfilling 
of which by the contractor tJiat officer is to 
be the judge, it becomes unnecessary to aver 
that the interest was given him, or the money 
paid to him to influence his official conduct 
upon the very contract in question. The 
agreement is alleged to have been an unlaw¬ 
ful and fraudulent one, wrongfully and cor¬ 
ruptly to defraud the United States. Its al¬ 
most necessary result, if carried out, would be 
to defraud the United States. * * * It 

is not necessary in such a case as this (of an 
alleged unlawful and corrupt contract) to al¬ 
lege in the indictment which, of the various 
ways the Government might be defrauded, 
was in the minds of the conspirators, or that 
they all were. Dealy v. United States, 152 
U. S. 539, 543. (Italics ours.) 

In another case almost identical with the instant 
one, Houston v. United States, 217 F. 852, 856 (C. 
C. A. 9th), cert, denied, 238 U. S. 613, the defend¬ 
ants were iiidicted for conspiracy to defraud the 
United States of large sums of money, and further, 
to defraud the United States of the benefits which 
would have resulted from honest and competitive 
bids and proposals to contract for the furnishing 
and sale to the United States of coal. It was con¬ 
tended that the means by which the conspiracy was 
to be carried out were not properly set forth. The 
Court said: 

Nor is the indictment defective for its 
failure to describe in detail the means by 
which the object of the conspiracy was to be 



43 


attained. It was not necessary tb allege 
what the bids were, or that they ^vere ac¬ 
tually made. The bids were but a pdrtion of 
the means whereby the unlawful purpose 
was to be accomplished. The indictment 
charges, not that the object of the conspir¬ 
acy was to interpose collusive and fraudw- 
lent bids, but that it was to defraud the 
United States of the money that should be 
paid as the purchase price of coal\ It is 
enough if such an indictment containi a gen¬ 
eral description of the means. Cranford v. 
United States, 212 U. S. 183, 192; Ijealy v. 
United States, 152 U. S. 539, 543. (^Italics 
ours.) 

A 

IN THE DISTRICT OF COLUMBIA THERE ARE COMMON 
LAW OFFENSES AGAINST THE UNITED STATES 

In considering the question as to whetlier the 
objects and purposes of a conspiracy are unlawful, 
it must be borne in mind that in the District of Co¬ 
lumbia there are common law offenses against the 
United States, and that the conspiracy section ap¬ 
plies to them as well as to statutory offenses. In 
the case of Tyner v. United States, 23 AppJ D. C. 
324, 358, where there was a count in an indictment 
charging conspiracy to commit a common law of¬ 
fense, namely, the offense of official misconduct, 
the Court stated: 

There is, however, no statute of the United 
States creating the offense of official mis¬ 
conduct, wherefore it is contended that the 
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indictment is fatally defective because there 
are no common latv offenses against the 
United States. United States v. Eaton, 144 
U. S. 677, and cases cited. Undoubtedly this 
is the general rule, but it does not apply in 
the District of Columbia. De Forest v. 
United States, 11 App. D. C. 458, 465. 
(Italics ours.) 

An examination of tlie facts in the present case 
will disclose that thev are set forth sufficiently to 
indicate a conspiracy to commit a public fraud, 
misconduct in office, and bribery. Unquestionably 
such purposes are criminal and unlawful . 

In the case of Falter v. United States, 23 F. (2d) 
420, 423 (C. C. A. 2nd), cert, denied, 277 U. S. 590, 
there was a conspiracy to defraud the United 
States and obtain surplus property of the War De¬ 
partment gt a lower price than should have been 
received fot it. The Court held, first, that it was a 
fraud to defeat the right of the United States “to 
fully contract” or to deprive it of “its dominion as 
an owner” and “its freedom to contract as such.” 
The Court then made the following statement x 
which is particularly applicable to cases of this 
kind, especially in the District of Columbia: 

In the case at bar it is not necessary to ex¬ 
tend section 37 beyond the criminal liability 
recognized at common law. A conspiracy to 
perpetrate a civil fraud was a crime, though 
the fraud itself was not one. In the early 
eighteenth century frauds in general were 
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probably still crimes, even when iiot of a 
public character, and not within thq statute 
of false tokens (33 Hen. VIII, c. l)j Reg. v. 
Mackarty, 2 Ld. Raym. 1179; though the 
question was not settled, Reg. v. Jones, 1 
Salk. 379. Afterwards the doctrine was nar¬ 
rowed, and only frauds of a public\ nature 
remained criminal, Rex v. Wheatley, j2 Burr. 
1127; yet a conspiracy to defraud §till re¬ 
tained its early criminal character, Rex. v. 
Warburton, L. R. 1 C. C. 274; Rex. y. Ken- 
rick, 5 Q. B. 49. While there are no\crimes 
against the United States, except by statute, 
any fraud upon the United States is of a 
public character, and would at comnign law 
have itself been a crime, and quite inaepend- 
ently of that a conspiracy to defraud the 
United States woidd also have been crimi¬ 
nal. The section is at least coextensive with 
a conspiracy at common law, and indeed 
covers much more. Haas v. Henkef, 216 
U. S. 462; U. S. v. Foster, 233 U. £L 515; 
U. S. v. Barnow, 239 U. S. 74. (italics 
ours.) i 

While, under the doctrine of the Pettibone Case, 
supra, it was not necessary for the pleader to have 
set forth the various means by which the unlawful 
purposes were to be carried out, the means afe set 
forth in the indictment (R. 8-11 inch), and ijt will 
be observed that many of the means are themselves 
unlawful. For example, on Page 10 of the record, 
after it has been stated in what manner the defend¬ 
ants were to secure the awarding of the conltract 
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to themselves, long before an award was to be made, 
the following appears: 

and it was further a part of the conspiracy 
aforesaid that the defendants, having as¬ 
sured to themselves the awarding of the 
said contract in the manner hereinbefore set 
forth, were arbitrarily and corruptly to fix 
as their bid for the construction of the high- 
pressure pipe lines on the project aforesaid, 
a price which woidd allow to the defendants 
a profit of, to wit, thirty per centum of the 
actual cost to the said defendants for the 
performance of the said contract and were 
thereby to procure for themselves, by means 
of the conspiracy herein set forth, a profit of, 
to wit, four hundred thousand dollars . 

Likewise, on Page 11 of the record, after it has 
been stated that the defendant Harding was to 
offer to the defendant Olberg a position as engineer 
for the Willacy County District on the job and 
work of the construction of the irrigation project 
of said District, at a much increased salary, the 
indictment states: 

and it was further a part of the conspiracy 
aforesaid that the said Charles R. Olberg, 
being guided, influenced, predisposed, and 
actuated by his personal and pecuniary in¬ 
terest in the said position which was to be 
offered him by the Willacy County District 
as aforesaid, instead of giving his honest, 
faithful, and conscientious services to the 
United States and instead of giving consid¬ 
eration, in the interests of the United States, 
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to the comparative advantages and disad¬ 
vantages of the gravity and open-cpnal sys¬ 
tem of irrigation and the pipe-pressure sys¬ 
tem of irrigation as the method &nd plan 
of the constructing of said projectj and in¬ 
stead of giving consideration in the [interests 
of the United States, to the comparative ad¬ 
vantages and disadvantages of the] various 
materials for high-pressure pipe lihes, that 
is to say, concrete, steel, redwood, a|nd creo- 
soted fir, and instead of using his training, 
knowledge, experience, and judgment in the 
interests of the United States as kich en¬ 
gineer examiner in the Public Wc^rks Ad¬ 
ministration in Washington, was arbitrarily 
and corruptly to use his influence an\d power 
by way of recommendations to his superiors 
in the Public Works Administration in 
Washington, and otherwise, to briflg about 
the approval by the Federal Emergency Ad¬ 
ministrator of Public Works, of a grant and 
loan to the Willacy County District for the 
construction of said project by medns of a 
pipe pressure system using redwood piping 
on high-pressure pipe lines . 

Ill 


The indictment is otherwise sufficient 


Before going into the various subdivisions of 
this general heading, it is deemed appropriate to 
examine the authorities with respect to tbe par¬ 
ticularity and certainty necessary to sustain a 
criminal indictment. The last word of the Supreme 
Court of the United States on this subject i$ found 
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in the Hagner case, 285 U. S. 427, 431-2-3, a case 
which came up from the Court of Appeals of the 
District of Columbia. The Court said: 

The rigor of old common-law rules of 
criminal pleading has yielded, in modern 
practice, to the general principle that 
formal defects, not prejudicial, will he dis¬ 
regarded. The true test of the sufficiency 
of an indictment is not whether it could have 
been made more definite and certain hut 
whether it contains the elements of the 
offense intended to he charged, <£ and suffi¬ 
ciently apprises the defendant of what he 
must he prepared to meet, and, in case any 
other proceedings are taken against him for 
a similar offense, whether the record shows 
with accuracy to what extent he may plead 
a former acquittal or conviction.” Cochran 
and Sayre v. United States, 157 U. S. 286, 
290; Rosen v. United States, 161 U. S. 29, 34. 

Section 1025 Revised Statutes (U. S. C. 
Title 18, Sec. 556) provides: 

4 ‘No indictment found and presented by a 
grand jury in any district or other court of 
the United States shall be deemed insuffi¬ 
cient, nor shall the trial, judgment, or other 
proceeding thereon be affected by reason of 
any defect or imperfection in matter of 
form only, which shall not tend to the 
prejudice of the defendant.” 

This section was enacted to the end that, 
while the accused must be afforded full pro¬ 
tection, the guilty shall not escape through 
mere imperfections of pleading. * * * 
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It, of course, is not the intent of &ec. 1025 
to dispense ivith the rule which requires that 
the essential elements of an offense must be' 
alleged; but it authorizes the courts to dis¬ 
regard merely loose or inartificial forms of 
averment. (Italics ours.) 

In the case of Burton v. United States, 202 U. S.. 

344, 372, the Court said: 

The averments of the indictment were suffi¬ 
cient to enable the defendant to prepare his 
defense, and in the event of acquittals or con¬ 
viction the judgment could have been pleaded 
in bar of a second prosecution for the same 
offense. The accused was not entitled to 
more, nor coidd he demand that all the 
special or particular means employ e§ in the 
commission of the offense should b\e more 
fully set out in the indictment. The words 
of the indictment directly and without am¬ 
biguity disclosed all the elements essential 
to the commission of the offense charged, 
and, therefore, within the meaning of the 
Constitution, and according to the rules of 
pleading, the defendant w r as informe4 of the 
nature and cause of the accusation hgainst 
him. United States v. Simmons, 9$ U. S. 
360, 362; United States v. Carll, lOo U. S. 
611; Blitz v. United States, 153 U. S. 308,. 
315. (Italics ours.) 

In the case of Evans v. United States, 153 U. S. 

584, 590, the Court said: 

While the rules of criminal pleading require 
that the accused shall be fidly apprised of 
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the charge made against him, it should, after 
all, he borne in mind that the object of crim¬ 
inal proceedings is to convict the guilty, as 
well as to shield the innocent, and no imprac¬ 
ticable standards of particularity should be 
set up, whereby the government may be en¬ 
trapped into making allegations which it 
would be impossible to prove. (Italics 
ours.) 

In the casfe of Williamson v. United States, 207 
U. S. 425, 447, the Court said: 

But in a charge of conspiracy the conspiracy 
is the'.\ gist of the crime 9 and certainty, to a 
common intent, sufficient to identify the of¬ 
fense which the defendants conspired to 
commit, is all that is requisite in stating the 
object of the conspiracy. (Italics ours.) 

In the case of Bannon and Mulkey v. United 
States, 156 U. S. 464, 468-9, the Court said: 

At common law it was neither necessary to 
aver nor prove an overt act in furtherance of 
the conspiracy, and indictments therefor 
were of such general description that it was 
customary to require the prosecutor to fur¬ 
nish the defendant with a particular of his 
charges. Bex v. Gill, 2 B. & Aid. 204; Bex 
v. Hamilton , 7 Carr. & P. 448; United States 
v. Walsh, 5 Dillon, 58. But this general form 
of indictment lias not met with the approval 
of the courts in this country, and in most 
of the\ States an overt act must be alleged. 
The statute in question changes the common 
law only in requiring an overt act to be al¬ 
leged and proved. The gist of the offense is 



still the unlawful combination, which must 
be proven against all the member^ of the 
conspiracy, each one of whom is tl^en held 
responsible for the acts of all. American 
Fur Co. v. United States, 2 Pet. 358; Nudd 
v. Burrows, 91 U. S. 426,438. (Italics ours.) 

In the case of Asgill v. United States, 60 f\ (2d) 
780, 783 (C. C. A. 4th), the Court said: 

Section 1025, Revised Statutes (18 


U. S. C. A. sec. 556), provides: “No 


indict¬ 


ment found and presented by a grand jury 

in anv district or other court of the United 
%/ 

States shall be deemed insufficient, nor shall 
the trial, judgment, or other proceeding 
thereon be affected by reason of any defect or 
imperfection in matter of form onlyj which 
shall not tend to the prejudice of the defend¬ 
ant.” This statute was enacted for the pur¬ 
pose of preventing miscarriages of justice 
through the application of all too technical 
rides of pleading which had grown up under 
former decisions of the court. Numerous 
decisions since its enactment have declared 
that such practice should no longer bd toler¬ 
ated by the courts. As said by Judge barker 
in the case of Hill v. United States (C. C. A.) 
42 F. (2d) 812, at page 814: “The time has 
passed when convictions will be reversed in 
the courts of the United States for mere 
technical defects in pleading.” We are in 
full accord with these views and those ex¬ 
pressed in the opinion of Judge Rose in the 
case of Martin v. United States ( C. C. A.) 
299, F. 287, to the effect that the sufficiency 
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of a criminal pleading should be determined 
by practical, as distinguished from purely 
technical considerations. Decisons that re¬ 
ject technical objections to criminal indict¬ 
ments are not now the except ion-, and as said 
in the case of Jelke v. United States 
(C. C. A.) 255 F. 264, 274, citing numerous 
authorities: “An overwhelming array of au¬ 
thorities may be found that call for liberal 
construction of criminal pleadings.” (Ital¬ 
ics ours.) 

In the case of Hill et al. v. United States, 42 F. 
(2d) 812, 814 (C. C. A. 4th), the Court said: 

The time has passed when convictions tv ill 
be reversed in the courts of the United States 
for mere technical defects in pleading. As 
said by Judge Bose, speaking for this court 
in Martin v. United States, 299 F. 287, 288: 

“The sufficiency of a criminal pleading 
should be determined by practical, as dis¬ 
tinguished from purely technical, considera¬ 
tions. Does it, under all the circumstances 
of the case, tell the defendant all that he 
needs to know for his defense, and does it 
so specify that with which he is charged that 
he ivill be in no danger of being a second 
time put in jeopardy f If so, it should be 
held good ” (Italics ours.) 

In the case of Blum et al. v. United States, 46 
F. (2d) 850, 851 (C. C. A. 6th), the Court said: 

There was, and could be, no possible doubt 
but that the defendants knew specifically the 
nature of the charge against them, were able 
to prepare for their defense, and might plead 
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their conviction or acquittal under me in¬ 
stant indictment should they subsequently be 
reindicted for the same offense . These have 
been held to be the tests of a good indictment . 
Cf. Wong Tai v. U. S., 273 U. S. 77, 81; 
Grant v. U. S., 268 F. 443, 445 (C. C. A. 6); 
Leonard v. U. S., 18 F. (2d) 208 (C. C. A. 6). 
The time has passed, it has been said,, when 
convictions will be reversed for mere techni¬ 
cal defects in pleading. Hill v. U. S.„ 42 F. 
(2d) 812, 814 (C. C. A. 4). In Martin v. 
U. S., 299 F. 287, 288 (C. C. A. 4), [judge 
Rose said: “The sufficiency of a criminal 
pleading should be determined by practical, 
as distinguished from purely technical, con¬ 
siderations . Hoes it, under all the circunu- 
stances of the case, tell the defendant all that 
he needs to know for his defense, and does 
it so specify that with which he is charged 
that he will be in no danger of being a sec¬ 
ond time put in jeopardy f If so, it should 
be held good/' Judge Bose was not thfyre, of 
course, referring to the defect of duplicity, 
but even in that regard an indictment should 
not be held bad if the ivords employ ed\make 
the singleness of the charge clear to the 
common understanding . Compare Ex parte 
Pierce, 155 F. 663 (C. C. Mo.); Miller v. 
U. S., 4 F. (2d) 228 (C. C. A. 7). (Italics 
ours.) 

In the case of Mendelson v. United States, 61 

App. D. C. 127,128, the Court said: 

The ground of the demurrer is that tne in¬ 
dictment does not sufficiently charge an of- 
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fense, but we think it does. While it is 
not as “wide as a barn nor as deep as a well’', 
we think it sufficiently charges the conspir¬ 
acy and its unlawful purposes and facts from 
which it sufficiently appears that the object 
of tbe conspiracy was the commission of the 
offenses against the United States, and we 
think these offenses are described with suffi¬ 
cient certainty and detail not only to apprize 
the defendant of the nature of the charge 
against him, but with enough particularity 
to make effective a plea in bar should he be 
subsequently prosecuted for the same offense. 
This is all that is necessary. See Malinow v. 
United States (C. C. A.) 42 F. (2d) 374. 
(Italics ours.) 

In the case of United States v. Celia, 37 App. D. 

C. 423, 427, the Court said: 

It must be remembered that in a charge of 
conspiracy the conspiracy is the gist of the 
crime, and that, as stated by the Supreme 
Court of the United States in Williamson 
v. United States, 207 U. S. 425, “certainty, 
to a common intent, sufficient to identify the 
offense which the defendants conspired to 
commit, is all that is requisite in stating the 
object of the conspiracy.” Here the object 
of the conspiracy is clearly stated, the time 
when and the place where it was entered 
into.: The manner in which it was to be car¬ 
ried out also sufficiently appears. It is true 
that the particular part to be assumed or 
undertaken by each conspirator in the con¬ 
summation of the unlawful scheme is not set 
forth; but this is unnecessary. Such a re- 




quirement would impose too great a burden 
upon the government, and, in many in¬ 
stances, defeats the ends of justice. Each of 
these defendants is charged with having par¬ 
ticipated in the original conspiracy, and 
each, by his demurrer, admits this averment 
to be tnce. (Italics ours.) 

In the case of Dufour v. United States, 3t7 App. 

D. C. 497, 501, the Court said: j 

“But in a charge of conspiracy the conspir¬ 
acy is the gist of the crime, and certainty, to 
a common intent, sufficient to identify the 
offense which the defendants conspired to 
commit, is all that is requisite in stating the 
object of the conspiracy.” In the light of 
this ruling, we will now proceed to an an¬ 
alysis of the present indictment, ijb may 
be conceded at the outset that it contains 
much unnecessary detail, being more in the 
nature of a history of the alleged objection¬ 
able transactions than a concise statement 
of a criminal charge. But, even so\ if it 
clearly charges that a conspiracy was 
entered into, and sufficiently identifies the 
offense which was the object of the conspir¬ 
acy, the appellant cannot now complain. 
(Italics ours.) 


MEN' 


WHATEVER IS WELL PLEADED IN THE INDICTMENT IS 
ADMITTED BY THE DEMURRER I 


It is elementary that, where a demurrer is filed 
to an indictment, whatever is well pleaded i,s ad- 
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mitted as true for the purposes of the demurrer. 
In the case of United States v. Brown et al., 5 F. 
Supp. 81, 93 the Court said: 

On a demurrer to, or a motion to quash 
directed against, an indictment, the allega¬ 
tions of the indictment must pro hac vice be 
presumed to be true. 

See also Knoell v. United States, 239 F. 16, 19 
(C. C. A. 3rd); Celia v. United States, supra. 

B 

IT IS NOT NECESSARY IN AN INDICTMENT TO NEGATIVE 
ALL POSSIBLE DEFENSES, OR TO SET FORTH EVIDEN¬ 
TIARY FACTS 

In the case of Evans v. United States, 153 U. S. 
584, 590, the Court said: 

Neither in criminal nor in civil pleading is it 
required to anticipate or negative a defense. 

In the case of Mercer v. United States, 61 F. (2d) 
97, 98, the Court said i 

The offense of conspiracy to restrain and 
monopolize interstate commerce in violation 
of the Sherman Act is sufficiently described 
in the indictment. In a conspiracy case, it 
is not necessary to set out in detail the evi¬ 
dence of the conspiracy. Nor is it necessary 
to describe the conspiracy with the same de¬ 
grees of particularity required in describing 
a substantive offense. U. S. v. Rosenwasser 
Bros. (D. C.) 255 F. 233; United States v. 
United States Brewers' Asso. (I). C.) 239 


F. 163, 170; United, States v. King i(D. C.) 
229 F. 275; United States v. Norris j(D C ) 
255 F. 423; Mark Yick Hee v. United States 
(C. C. A.) 223 F. 732. (Italics ours]) 

In the case of Olmstead v. United Stated, 29 F. 
(2d) 239, 245 (C. C. A. 9th) the Court said- 

It is not necessary in an indictment to 
negative all possible defenses, or to sfit forth 
merely evidentiary facts, and we arc] aware 
of no presumption, arising from the fact that 
a bank officer knowingly issues a cashier’s 
check without consideration, that the board 
authorized the illegal transaction. ^Italics 
ours.) 

C 

IF THE DEFENDANTS FELT THAT THEY WERE ENTITLED 
TO GREATER CERTAINTY AND PARTICULARITY THAN IS 
AFFORDED BY THE INDICTMENT, THEY COULeJ HAVE 
RAISED THE QUESTION BY A MOTION FOR A BjELL OF 

PARTICULARS j 

I 

If the defendants had felt that they cou^d not 
properly prepare their defenses without further in¬ 
formation in certain respects being given them, 
they could have raised this question by a niotion 
for a bill of particulars. This, of course, w^s not 
done. I 

In the case of Durland v. United States, 161U. S. 
306, 315, the Court said: 

i 

It may be conceded that the indictment 
would be more satisfactory if it gave pore 




full information as to the contents or import 
of these letters, so that upon its face it would 
be apparent that they were calculated or de¬ 
signed to aid in carrying into execution the 
scheme to defraud. But still we think that 
as it stands it must be held to be sufficient. 
There was a partial identification of the let¬ 
ters by the time and place of mailing, and 
the charge w T as that defendant ‘‘intending in 
and for executing such scheme and artifice 
to defraud and attempting so to do, placed 
and caused to be placed in the post office”, 
etc. This, it will be noticed, is substantially 
the language of the statute. If defendant 
had desired f arther specification and identi¬ 
fication, he could have secured it by demand¬ 
ing a hill of particulars. Rosen v. United 
States, 161 U. S. 29. (Italics ours.) 

In the case of Hyde v. United Stales, 27 App. 
D. C. 362. 383, the Court said: 

Many embarrassments which defendants f 
counsel suggest are likely to happen to these 
defendants, upon the trial may he obviated 
by a hill of particulars. The conspiracy al¬ 
leged in the indictment is so extensive that 
the trial court may determine, in its discre¬ 
tion, that the defendants should have more 
adequate notice, and if so, the trial court has 
power to require the government to furnish 
the defendants with a hill of particulars of 
the evidence intended to he relied on. It is 
not the office of the indictment to set out the 
evidence. (Italics ours.) 
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I 

IX DECIDING WHETHER OR NOT THE INDICTMENT IS 
VALID, THE COURT IS NOT CONCERNED W^TH THE 
ALLEGED UNCONSTITUTIONALITY OF TITLE II OF THE 

NATIONAL INDUSTRIAL RECOVERY ACT 

i 

In determining whether or not this indictment is 
valid, the Court is not concerned with the charge 
of the demurrer that Title II of the National In¬ 
dustrial Recovery Act is unconstitutional.\ 

It is obvious that in passing upon the validity of 
the indictment the Court is not concerned with the 

i 

question of the constitutionality or unconstitution¬ 
ality of the National Industrial Recovery Act. 
This phase of the demurrer is at most a collateral 
attack on the said Act. It would be an absurd 
situation if individuals who conspire to defraud or 
steal from the Government can, when indicted, say 
that they should go free because of the Met that 
the Act appropriating the money, against which 
their conspiracy is aimed, is unconstitutional. 
This very question was raised in the case of ganger 
et al. v. United States, 76 F. (2d) 817, 824-^ (C. C. 
A. 8th), where the Court said: I 

It is urged that these relief acts c^re un¬ 
constitutional because not within the powers 
granted the federal government. T\ie gist 
of the offense charged, however, is the con¬ 
spiracy, and there is no doubt of the consti¬ 
tutionality of the statute under which the 
indictment is drawn, and any attach upon 
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these emergency acts is at most in the nature 
of a collateral attach, and the indictment 
would still charge a conspiracy to defraud 
even though the statutes involved in the 
overt acts might he unconstitutional. (Ital¬ 
ics ours.) 

See also U. S. v. Solder, 10 Fed., Supp. 94 1 4 7, 
and U. S. v. McDonald et ah, 10 Fed. Supp. 948. 

E 

THE INDICTMENT CHARGES A CONSPIRACY TO DEFRAUD 

THE UNITED STATES 

The word “defraud” is defined in Harnmer- 
schmidt v. United States, 265 U. S. 182, 188, as 
“ the deprivation of something of value by trick, 
deceit, chicane, or overreaching In the case of 
Tyner v. United States, 23 App. D. C. 324, 362, the 
Court said: “ To defraud means, not only to deprive 
or to withhold from one that which justly belongs 
to or is due him, but also to deprive him of any right 
by artifice or wrong practised upon him.” 

The six unlawful objects of the conspiracy are 
set forth in the charging part of the indictment, 
which appears on Page 8 of the record. While the 
unlawful objects are six in number, they fall into 
four general classifications, namely: ( 1 ) to inter¬ 
fere with governmental functions set up by the Na¬ 
tional Industrial Recovery Act, and the adminis¬ 
tration of the Act itself; ( 2 ) to deprive the Gov¬ 
ernment of its right freely and fully to contract; 
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( 3 ) to deprive the Government of the faithful serv¬ 
ices of an employee; and ( 4 ) to defraud the Gov¬ 
ernment of large sums of money appropriated for 
the administration of the National Industrial Re¬ 
covery Act. 

That it is not necessary, in order to defraud the 
United States, to deprive it of money or property, 
has been decided in a number of cases. In! Eam- 
merschmidt v. United States, 265 U. S. 182, 188, 
the Court said: 

i 

To conspire to defraud the United States 
means primarily to cheat the Government 
out of property or money, hut it also means 
to interfere with or obstruct one of its law¬ 
ful governmental functions by deceit, craft, 
or trickery, or at least by means thfit are 
dishonest. It is not necessary that thk Gov¬ 
ernment shall be subjected to property or 
pecuniary loss by the fraud, but only that its 
legitimate official action and purpose s\all be 
defeated by misrepresentation, chicafie, or 
the overreaching of those charged with car¬ 
rying out the governmental intention, j It is 
true that the words “to defraud” asj used 
in some statutes have been given a 1 wide 
meaning, wider than their ordinary scope. 
They usually signify the deprivation of 
something of value by trick, deceit, chicane, 
or overreaching. They do not extehd to 
theft by violence. They refer rather to 
wronging one in his property rights bV dis¬ 
honest methods or schemes. (Italics c[urs.) 
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In the case of Haas v. Henkel, 216 U. S. 462, 479- 
480, the Court said : 

But it is not essential that such a conspiracy 
shall contemplate a financial loss or that one 
shall result. The statute is broad enough 
in its terms to include any conspiracy for the 
purpose of impairing, obstructing or de¬ 
feating the law fid function of any depart¬ 
ment of Government. Assuming, as we 
have!, for it has not been challenged, that 
this statistical side of the Department of 
Agriculture is the exercise of a function 
within the purview of the Constitution, it 
must follow that any conspiracy which is 
calculated to obstruct or impair its efficiency 
and destroy the value of its operations and 
reports as fair, impartial and reasonably ac¬ 
curate, would be to defraud the United 
States by depriving it of its lawful right and 
duty of promulgating or diffusing the in¬ 
formation so officially acquired in the way 
and at the time required by law or depart¬ 
mental regulation. That it is not essential 
to charge or prove an actual financial or 
property loss to make a case under the stat¬ 
ute has been more than once ruled. Hyde 
v. Shine, 199 U. S. 62, 81; United States v. 
Keitel, 211 U. S. 370, 394; Curley v. United 
States, 130 Fed. Rep. 1; McGregor v. United 
States, 134 Fed. Rep. 195. (Italics ours.) 

As examples of cases falling under the first gen¬ 
eral classification of defrauding the United States 
bv interfering with the administration of an Act 
or interfering with governmental function, we 
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have, in addition to Haas v. Henkel, supra ,j the fol¬ 
lowing : 

Curley v. United States, 130 F. 1 (0. C. A. 
1st). 

United States v. Moore, 173 F. 122. 

United States v. Goldsmith, 68 F. (2d) 5, 
7 (C. C. A. 2d). ! 

Langer et cd. v. United States, 76 F. (2d) 817 
(C. C. A. 8th). 

United States v. Slater, 278 F. 266, 269. 
United States v. Tynan, 6 F. (2d) ^68. 

In the case of United States v. Tynan, supra, the 
Court said, at Page 669: 

It has long been held that fraud Against 
the United States need not necessarily in¬ 
volve loss of either money or property, and 
it is also the law that fraud is abundantly 
made oat when an unlawful activity is en¬ 
gaged in for the purpose of frustrating the 
proper administration of a statute j or to 
impair the functions of government. Curley 
v. U. S., 130 F. 1, 64 C. C. A. 369; Raas v. 
Henkel, 216 U. S. 462; U. S. v. Barnow, 239 
U. S. 74; Hamburg-American Steam Packet 
Co. v. U. S., 250 F. 747, 163 C. C. A. 79. 
(Italics ours.) 

In the case of Langer et al. v. United 
supra, the Court said, at Page 822: 

It is sufficient that ,a conspiracy to obstruct 
the proper use of the funds of the Recon¬ 
struction Finance Corporation is charged, 
that is an impediment to the exercise of a 
function by the federal government. 
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In the ease of Curley v. United States, supra, 
the Court said, at Page 4: 

The answer to it, however, is that Congress 
intended to protect the Government in its 
rights, privileges, operations, and functions 
against all fraudulent operations — imposi¬ 
tions upon its rights as tv ell as properties, 
and to this end employed the most general 
terms and the broadest possible phraseology 
and declared that “if two or more persons 
conspire either to commit any offense 
against the United States, or to defraud the 
United States in any manner or for any 
purpose, and one or more of such parties 
do any act to effect the object of the con¬ 
spiracy,” they shall be liable, etc. (Italics 
ours.) 

And further, at Page 9: 

As a moral offense, defrauding the gov¬ 
ernment of its right and its facilities for 
rendering a proper service to the people, 
that being the prime object for which it 
exists, cuts deeper than defrauding the gov¬ 
ernment of a wheelbarrow, and it is unques¬ 
tionably within the power of the government 
to protect itself against that kind of a fraud. 
(Italics ours.) 

As examples of cases falling under the second 
general classification of defrauding the United 
States by depriving it of its right freely and fully 
to contract, we have the following: 

Pan American Petroleum & Transport Co . 
et al. v. United States, 273 U. S. 456, 500 


65 


Houston et al. v. United States, 217 F. 852 
(C. C. A. 9th) 

Falter v. United States, 23 F. (2d) 4^0, 423 

In the Falter case, supra, the Court said, at Page 
423: 

The question, going to the heart bf the 
case, is whether a fraud was proved |vithin 
the statute, especially in the light of wljat the 
judge said to the jury. The defendants ar¬ 
gue that it was error to instruct them \hat it 
was a fraud to defeat the right of the United 
States “to fully contract”, or to deprive it 
of “its dominion as an owner” and “it^ free¬ 
dom to contract as such.” Some of these 
quotations are not in the judge’s instruc¬ 
tions, but only in his description of the in¬ 
dictment, but that we pass. As we view it, 
these locutions under the circumstances 
properly enough described the substance of 
an offense punishable under section 37. 
(Italics ours.) 

Examples of cases falling under the third gen¬ 
eral classification of defrauding the United States 

i 

by depriving it of the faithful services of an 
ployee are: 

Crawford v. United States, 212 U. S. 183; 
Pan American Petroleum & Transport Co. 

et al. v. United States, 273 U. S. 456; 
United States v. Carter, 217 U. S. 286; 

Haas v. Henkel, 216 U. S. 462; 

Tyner v. United States, 23 App. D. C. 3^4; 
Miller v. United States, 24 F. (2d) 353 (C. C. 
A. 2nd). j 


em- 
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In the Pan American Company Case, supra, the 
Court said, at Page 500: 

The whole transaction was tainted with cor¬ 
ruption. It was not necessary to show that 
the money transaction between Doheny and 
Fall constituted bribery as defined in the 
Criminal Code or that Fall was financially 
interested in the transaction or that the 
United States suffered or was liable to suf¬ 
fer any financial loss or disadvantage as a 
result of the contracts and leases. It is 
enough that these companies sought and cor¬ 
ruptly obtained Fairs dominating influence 
in furtherance of the venture. It is clear 
that, at the instance of Doheny, Fall so 
favored the making of these contracts and 
leases that it was impossible for him loyally 
or faithfully to serve the interests of the 
United States. (Italics ours.) 

In the same case the Court below said (6 F. (2d) 
55) : 

Any corrupt or unlawful arrangement or 
agreement in which an official of the govern¬ 
ment intentionally functions concerning 
public matters for his private and merce¬ 
nary gain is an injury and damage to the 
government, regardless of whether pecuni¬ 
ary loss is sustained by the government. 
* * * and the effect of such transac¬ 

tion, in and of itself, constitutes a serious 
injury and damage to the beneficiary, the 
United States of America . (Italics ours.) 
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In United States v. Carter, supra, the Cou^t said, 

! 

at Pages 307, 308, quoting from the case ojf City 

of Findlay v. Pertz, 66 F. 427, 435: j 

I 

His duty was to give to the public Service 
the full benefit of a disinterested judgment 
and the utmost fidelity. Any agreement or 
understanding by which his judgment or 
duty conflicted with his private interest was 
corrupting in its tendency. We know] of no 
more pernicious influence than that brought 
about through a system of commissions paid 
to public agents engaged in buying public 
supplies. Such arrangements are a fruitful 
source of public extravagance and pecula¬ 
tion. The conflict created between duty and 
interest is utterly vicious, unspeakabljj per¬ 
nicious, and an unmixed evil. Justice, 
morality, and public policy unite in| con¬ 
demning such contracts, and no cour| will 
tolerate any suit for their enforcement. 
(Italics ours.) j 

In Crawford v. United States, supra, a case-com¬ 
ing up from the Court of Appeals of the District 
of Columbia, the Court said, at Pages 191, 192: 

This is not an indictment for the violation 
of a statute against bribery. It is for d con¬ 
spiracy to defraud the United States, and 
when it is seen that the conspiracy comists 
in such a corrupt agreement as is alleged in 
the indictment, by which an officer of the 
United States is, in substance, to have a 
secret interest in a contract as to the fulfill- 
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ing of which by the contractor that officer is 
to be the judge, it becomes unnecessary to 
aver that the interest was given him, or the 
money paid to him to influence his official 
conduct upon the very contract in question. 
The agreement is alleged to have been an un¬ 
lawful and fraudulent one, wrongfully and 
corruptly to def raud the United States. Its 
almost necessary result, if carried out, would 
be to defraud the United States. (Italics 
ours.) 

» 

In the case of Tyner v. United States, supra, the 
Court said, at Pages 362, 363: 

Any\ wilful or corrupt misconduct on the 
part of an official of the department that op¬ 
erates to impair this administration works a 
wrong to the United States and does them 
some substantial injury. The injury may be 
pecuniary, that is to say, one whereby public 
money or property may have been taken, de¬ 
stroyed, or expended, but it may also be one 
the general damage resulting from which 
may be most serious and farreaching, and 
yet not of a specific character susceptible of 
certain ascertainment and pecuniary com¬ 
pensation. (Italics ours.) 

IV 

Answers to objections to the indictment stated in the 

opinion of the conrt below 

There are set forth on Pages 31 and 32 of the 
record certain criticisms of the indictment. The 
Court sustained the demurrer on the ground that 
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| 
i 

the indictment “attempts to charge two conspira¬ 
cies.” The Court then stated, “without passing 
definitely” on the other “objections” contained in 
the demurrer, that it was “very doubtful” wjiether 
either of “the separate charges sufficiently de¬ 
scribes a conspiracy to defraud the United States” 
The criticisms which were made of the indictment 

i 

will now be answered in the order in whicfy they 
were made. j 

Does the indictment charge Olberg\ with 
entering into a conspiracy with the oth^er de¬ 
fendants ivhereby he was to be offered d posi¬ 
tion? (R. 31.) 

Does the indictment charge that the offer 
of the position was made with intent lo in¬ 
fluence his official actions? (R. 32.) 

The charging part of the indictment, in thist con¬ 
nection, charges a continuing conspiracy by tlje de¬ 
fendants “unlawfully, feloniously, knowingly and 
willfully” to defraud the United States “of and 
concerning its right to the faithful, honest, con¬ 
scientious, unbiased, and unprejudiced services of 
said Charles R. Olberg, as such employee aforesaid 
of the United States ” (R. 8.) In setting iforth 
(on Page 10 of the record) the manner and mjeans 
by which this was to be done, it is stated: j 

And it was a part of the conspiracy afore¬ 
said that the said Charles R. Olberg, ^hile 
employed as aforesaid, as engineer examiner 
in the Public Works Administration in 
Washington at a salary of, to wit, six 
thousand dollars per annum, should be of- 
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fered bv the said Willacy County District,, 
through and bv the said defendant William 
A. Harding, a position as engineer for the 
Willacy County District on the job and work 
of the construction of the irrigation project 
of the said Willacy County District, at a 
salary of, to wit, ten thousand dollars per 
annum; 

It is then stated: 

and it was further a part of the conspiracy 
aforesaid that the said Charles R. Olberg, 
being guided, influenced, predisposed, and 
actuated by his personal and pecuniary inter¬ 
est in the said position which was to be of¬ 
fered him by the Willacy County District as 
aforesaid, instead of giving his honest, faith¬ 
ful, and conscientious services to the United 
States * * * was arbitrarily and cor¬ 

ruptly to use his influence and power by way 
of recommendations to his superiors in the 
Public Works Administration in Washing¬ 
ton, and otherwise, to bring about the ap¬ 
proval by the Federal Emergency Adminis¬ 
trator of Public Works, of a grant and loan 
to the Willacy County District for the con¬ 
struction of said project by means of a pipe- 
pressure system using redwood piping on 
high-pressure pipe lines. 

This obviously charges that Olberg entered into 
a conspiracy with the other defendants for the 
purposes stated, and likewise charges specifically 
that the offer of the position was made with intent 
to influence his official acts, and that he tvas to 


agree, as a result of the offer of the position, to 
assist the conspirators in all ways possible, thus 
defrauding the Government of his faithful serv¬ 
ices. In the Crawford case, 212 U. S. 19L-2, the 
Court said where the officer was alleged to have 

j 

“a secret interest in a contract”, “it becon\es un¬ 
necessary to aver that the interest was givetyi him, 
or the money paid him to influence his official 
conduct. 

In the case of Dufour v. United States, 37 App. 
D. C., 497, 505-506, the Court said: 

It is insisted that the failure pf the 
pleader, after stating the fraudulent rep¬ 
resentations to be made by Lewis and Hus¬ 
ton in furtherance of the conspiracy, to 
charge knowledge on the part of Dufbur of 
the falsity of such representations, is fatal. 
In making this contention appellant fails 
entirely to consider that this is an indict¬ 
ment for conspiracy, and not one under sec. 
5480. The indictment, at the outset, tarings 
the three defendants together in an unlawful 
agreement, the object of which is set forth. 
The part assigned or to be performed by 
each conspirator is set forth. Dufou^ was 
to make certain representations and to do 
certain things tending toward the accom¬ 
plishment of the common unlawful purjpose. 
Lewis and Huston were to do certain ^ther 
things to the same end. It is set forth that 
certain of the representations which they 
were to make were to be fraudulent repre¬ 
sentations. The averment, therefore, that 
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they kneiv the character of those repi'esenta- 
tions is superfluous, and may be treated as 
surplusage. If the original unlawful agree¬ 
ment contemplated and required the making 
of those fraudulent representations, and 
such is the import of the language employed, 
how can it be said that any one of the parties 
to that agreement was without knowledge 
of the f raudulent character of those repre¬ 
sentationsf (Italics ours.) 

In the case of United States v. Mitchell, 141 F. 

666, 669, the Court said: 

In the indictment under examination, we 
find that it is distinctly charged that defend¬ 
ants knowingly, wickedly, and corruptly con¬ 
spired to defraud the United States out of 
title to certain public lands. Overt acts or 
means are then set forth. The language of 
the charge excludes the idea of any uninten¬ 
tional wrong, and the word “knowingly” as 
used may fairly be regarded as qualifying 
the acts subsequently stated, including the 
doing of those by which the conspiracy was 
to be carried into effect. (Italics ours.) 

In the case of Dunbar v. United States, 156 U. S. 

185, 192-193, the Court said: 

They charge that the defendant “did wil¬ 
fully, unlawf ully, and knowingly, and with 
intent to defraud the revenues of the United 
States, smuggle and clandestinely introduce, 
into the United States” the prepared opium. 
It is stated in 1 Bishop Crim. Pro. (3d ed.), 
sec.i 504, that “the words ‘knowingly 7 or 
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‘well knowing’ will supply the place of a 
positive averment that the defendant knew 
the fact subsequently stated. ’ ’ The language 
of the indictment quoted excludes th\e idea 
of any unintentional and ignorant bringing 
into the country of prepared opiums upon 
which the duty had not been paid, qnd is 
satisfied only by proof that such bringing in 
was done intentionally, knowingly, an(l with 
intent to defraud the revenues of the United 
States. * * * We have, therefor6, both 
the use of a term which implies intentional 
misconduct and a specific averment, that 
which was done was done wilfully, knotv- 
ingly, and with intent to defraud, (italics 
ours.) 

In the case of Price v. United States, 165 U. S. 
311, 314, the Court said: 

In their ordinary acceptation, the words 
“unlawfully, wilfully, and knowingly”, when 
applied to an act or thing done, import 
knowledge of the act or thing so done, a$ well 
as an evil intent or bad purpose in doing 
such thing; (italics ours). j 

The Court then sets forth in its opinion, on Uages 
32 and 33 of the record, from (a) to (g), inclijLsive, 
certain criticisms of what it terms the first con¬ 
spiracy. We shall answer these criticisms in the 
order in which they are set forth. 

(a) So far as appears, the Willacy County 
District had the legal right to abandon the 
open canal and gravity system and to substi- 
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tute a redwood-piping pressure system. 
The fact that the defendants who are inter¬ 
ested in redwood lumber might persuade 
the Willacy County authorities to make the 
change in their plans is not shown to be un¬ 
lawful. 

The Willacy County District had no right to 
abandon the open-canal system and substitute a 
■pipe-pressure system. On Page 5 of the record the 
indictment states: 

that it was in the power and discretion of 
the Federal Emergency Administrator of 
Public Works, in the interests of the United 
States, to accept or reject such applications, 
with or without qualification, or to require 
of an applicant as a condition to the grant¬ 
ing of such application the performance of 
certain acts. 

On Page 6 of the record the indictment states: 

That on, to wit, the eighth day of Decem¬ 
ber 1933, the Federal Emergency Adminis¬ 
trator of Public Works set aside and allo¬ 
cated the sum of, to wit, four millions and 
eight hundred and lifty-three thousands of 
dollars for the purpose of making from and 
out of that simi a grant and loan to the Wil¬ 
lacy Countv District for the construction of 
the irrigation project aforesaid, based on 
the aforementioned plans for a gravity and 
open canal system of irrigation, on condition 
that the number of acres of land to be irri¬ 
gated, instead of being, to wit, one hundred 
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and twenty-five thousand, as had be^n ap¬ 
plied for, should be, to wit, severity-five 
thousand * * * 

On Page 7 of the record the indictment states: 

That, on, to wit, the first day of April 
1934, the Willacy County District, ip con¬ 
nection with its aforementioned application, 
and by way of conforming to the conditions 
made by the Federal Emergency Administra¬ 
tor of Public Works at the time of thp allo¬ 
cation of the money for a loan and grant 
to the said Willacy County District, submit¬ 
ted to the Public Works Administration in 
Fort Worth, Texas, certain engineering data, 
including plans and specifications, f^r the 
construction of a gravity and open-canal sys¬ 
tem of irriga tion to cover, to tv it, seventy-five 
thousand acres of land in the territory of the 
Willacy County District; and the said plans 
and specifications were referred to th^ said 
Perry A. Welty, as such engineer examiner 
in the Public Works Administration inj Fort 
Worth, Texas, for his examination, consid¬ 
eration, and recommendation to his superi¬ 
ors, whose duty it was to cause all plan^ and 
specifications submitted in connection with 
applications for grants and loans to bO for¬ 
warded with their recommendations tO the 
Public Works Administration in Washing¬ 
ton for examination and final recommenda¬ 
tion to the Federal Emergency Administra¬ 
tor of Public Works. 
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Thus the indictment shows conclusively that the 
Willacy County District had no right, or, so far 
as that goes, no desire, “to substitute a redwood 
piping pressure system.” The allocation of the 
$4, 80 S ,000 was made by the Federal Emergency 
Administrator specifically on “plans for a gravity 
and open-canal system of irrigation.” 

(b) There is nothing in the indictment 
to cause the conclusion that the pipe-pres¬ 
sure system would be more expensive than 
the open-canal and gravity system. There¬ 
fore it is not shown that the mere change 

from one svstem to another would result in 
%> 

any increase in the loan and grant to be 
made bv the United States. 

If there is any one point which is well settled 

with respect to the law of conspiracy to defraud 

the United States, it is that the United States does 

•% 

not have to suffer pecuniary loss. Haas v. Henkel, 
216 U. S. 462, 479-480; Hammerschmidt v. United 
States, 265 U. S. 182, 188. The United States had 
the right to “freely and fully contract” in this 
matter and by this conspiracy was denied this right 
and defrauded. Falter v. United States, 23 F. (2d) 
420, 423. The indictment does charge that by the 
device of rigging the specifications so that all but 
redwood would be excluded, and by controlling the 
price of redwood, and by thus eliminating and 
squeezing out prospective bidders, the construction 
contract coidd be obtained and the conspirators 
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could then “arbitrarily and corruptly” obtain a 
profit of $400,000 . j 

(c) The allegation that defendant' Har¬ 
ding was “an influential and dominating 
factor in said Willacy County District” is 
insufficient to justify the conclusion that he 
was able to bring about the change i}i sys¬ 
tems unless that change was thought to be 
desirable by the other directors. 

The language with respect to the defendant 
Harding is from that part of the indictment de¬ 
voted to a description of the defendants (Iji. 7). 
The indictment nowhere charges that the approval 
of the Willacy County authorities was sought in 
making the change to the pipe pressure systeni and 
in endeavoring to obtain the construction contract. 
The object throughout was to secure the approval 
of the Federal Emergency Administrator of F\ublic 
W orks. 

Reasons (d), (e), (f), and (g) seem to relate to 
a possible demand for a bill of particulars, rither 
than to any invalidity in the charge of conspiracy 

i 

to defraud. 


CONCLUSION 


i 

It is accordingly contended that the indictitnent 
sets forth but one conspiracy, namely, a con$pir- 
acy to defraud the United States in six different 
ways therein stated, and that it is a conspiracy to 
attain unlawful purposes and objects. It is like¬ 
wise contended that the indictment meets the dsual 
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legal requirements and not only charges an offense 
under the law, but is sufficient to enable the de¬ 
fendants to prepare their defenses and, if necessary 
at a later date, plead former jeopardy. The judg¬ 
ment of the court below should accordingly be 
reversed. 

Respectfully submitted. 

Leslie C. Garnett, 
i United States Attorney. 

John W. Fihelly, 

Assistayit United States Attorney . 

! Charles B. Murray, 

Assistant United States Attorney . 
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STATEMENT OF THE CASE 

This is an appeal from the judgment of thd court 
below, sustaining the demurrer filed by certain of the 
defendants to the indictment, and ordering tlid same 
dismissed. The demurrer by the defendants Leonard 
C. Hammond, Harry W. Cole, and James P. Barry, 
through their counsel, attacked the indictment! upon 
thirty-three grounds (R. pp. 15-20, inch). 
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A like demurrer was filed by the defendant Charles 
R. Olberg (R. pp. 21-26, inch). 

Thereafter a stipulation of counsel was filed in the 
court below, wherein it was stipulated that the de¬ 
fendant, Frank P. McElwrath, should be considered 
as having joined in the demurrer theretofore filed by 
the defendants and that the ruling of the court on 
said demurrer should be taken and considered as to 
the defendant McElwrath (R. pp. 26-27). 

After argument thereupon and consideration there¬ 
of, Mr. Justice Adkins, in the court below, filed a 
written opinion sustaining the demurrer “on the 
ground that the indictment attempts to charge two 
conspiracies, one between seven individuals and the 
other between not more than six of those same de¬ 
fendants’- (R. p. 32). The opinion of the court be¬ 
low appears on record pages 27 to 33, inclusive. 

THE INDICTMENT 

The indictment appears on pages 3 to 15, inclu- 
clusive, of the record. In the separate brief filed 
herein by appellees Hammond, Cole, and Barry, an 
analysis is made of this unduly prolix and lengthy 
indictment. These appellees adopt said analysis and, 
in the interest of brevity and of conservation of the 
time and effort of the Court, make no further 
analysis thereof. 

The pertinent portions of the indictment necessary 
to an understanding of the basis of the decision of 
Mr. Justice Adkins, appear on pages 8 and 10 of the 
record, the charging portion of said indictment is al¬ 
leged in the second paragraph on page 8 of the rec¬ 
ord. The portion of the indictment which the court 
below held to undertake to allege a separate and dis¬ 
tinct charge of conspiracy begins on page 10 of the 
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record, and continues to the paragraph marked 
Acts,” on page 11 of the record. 

ARGUMENT 


“ Overt 


The Indictment is Duplicitous 

After a careful study and analysis of the indict¬ 
ment, Mr. Justice Adkins reached the conclusion that 
the indictment attempted to charge two separate and 
distinct conspiracies; the first a conspiracy between 
all seven defendants, and the second a separate and 
distinct conspiracy between unnamed and unidenti¬ 
fied defendants but consisting of a lesser number than 
named in the alleged primary conspiracy and l^eld the 
indictment to be duplicitous and upon that ground 


sustained the demurrer and dismissed the 
ment. The indictment in this case, to the nl 


indict- 

aterial 


two paragraphs preceding the recitation of the overt 
acts, that is, to the middle of page 10 of the record, 
follows the usual, well-known and accepted fofm for 
charging a conspiracy in violation of Section 88, 
Title 18 of the United States Code (Criminal Code 
Section 37). The recital of the overt acts ahd the 
conclusion are likewise in the usual and accepted 
form. The two material paragraphs above| men¬ 
tioned, apparently inserted through a realization by 
the pleader of the inadequacy and legal insufficiency 
of the matter which precedes them, constitute! a de¬ 
parture by the pleader from the accepted and i stand¬ 
ard form of charging a conspiracy, and clearly 
demonstrate the duplicity, which constitutes tli0 basis 
for the decision of the court below. 

It is apparent that the draftsman of this indict¬ 
ment was aware of the formal parts of an indict¬ 
ment for conspiracy, for, he alleged the matters of 
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inducement, the relation of the defendants, the charg¬ 
ing part, the manner and means by which the alleged 
conspiracy was to be accomplished, the overt acts, 
and the conclusion. However, lie departed from the 
accepted form, apparently recognized by him, and in¬ 
serted therein two additional paragraphs preceding 
the allegation of the overt acts. These two para¬ 
graphs attempt to allege, as we maintain, a separate 
and distinct conspiracy, thereby making the indict¬ 
ment because thereof duplicitous. 

The appellees, in the court below, contended—and 
Mr. Justice Adkins so held—that the indictment was 
bad because it charged two separate and distinct 
conspiracies, one entered into by all defendants, and 
another entered into by only a number of and differ¬ 
ent defendants. 

An analysis of the indictment makes it self-evident 
that it attempts to charge two separate and distinct 
conspiracies and the holding of the court below is in 
accord with reason and authority. 

1 . A first conspiracy among all seven defendants 
to defraud the United States of its properties, rights, 
and moneys, in six specific ways, as alleged in the in¬ 
dictment, to be accomplished by certain means, by 
which all said defendants, after bringing about the 
rejection by the Administrator of the plans sub¬ 
mitted for an open gravity canal system and to 
cause the preparation of plans and specifications for 
a pipe pressure system, which plans were to be such 
as to make prohibitive the cost of materials other 
than redwood, by which all seven defendants were 
to procure the exclusive right to quote prices on red¬ 
wood for the project and were either to refuse to 
quote prices thereon to competitors or to quote ex¬ 
cessive prices and thus exclude all competition; and 
further, some of the said defendants were to bid on 
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the construction of the piping system using redwood 
and were arbitrarily to quote prices to give them a 
profit of $400,000, or 30 per cent of the cost to them 
of the construction. It is to be noted tliaf the in¬ 
dictment contains no allegations that the first alleged 
conspiracy was to be accomplished by corrupting any 
officer or employee of the government. 

2. The second alleged conspiracy (contained within 
the foregoing two paragraphs (R. pp. 10-11) Attempts 
to charge that the defendant Harding, acting for the 
Willacy District, was to offer to the defendant Ol- 
berg a position on the Willacy project which would 
pay him nearly double his Government salary; and 
that Olberg, being influenced by his personal and pe¬ 
cuniary interest in such new position, woulcjl there¬ 
after violate his official duties and arbitrarily use 
his influence by way of recommendation to bring 
about the approval by the Administrator of ja grant 
and loan to the Willacy District for the construction 
of the project using a pressure system with redwood 
piping (R. p. 31). 

It is axiomatic, and indeed is admitted bv the Gov- 
ernment in its brief, that there may not be jojined in 
a single count in an indictment, two separate ajnd dis¬ 
tinct conspiracies, one of which charges all of the 
defendants with entering into one conspiracy, and 
other and different defendants comprising a lesser 
number of said defendants with entering into another 
separate and distinct conspiracy. It is settled law 
that two such separate and distinct conspiracies may 
not be joined in one and the same count of jan in¬ 
dictment. I 

The plain language of Mr. Justice Adkins cannot 
be gainsaid. It is grounded upon well recognized 
and settled principles of law. He said (R. p. 31): 
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‘‘The Government contends that one con¬ 
spiracy! may have a number of objects and may 
violate a number of statutes, and that a de¬ 
scription of such conspiracy is not double. Un¬ 
doubtedly this contention is correct. U. S. v. 
Rabinoivich, 238 U. S. 86; Rossi v. U. S., 278 Fed. 
349. But it is also true that if A, B, and C en¬ 
ter into one conspiracy and B and 0 enter 
into another conspiracy, the two offenses may 
not be joined in the same count or even in the 
same indictment. ’ * 

Recognizing* this principle of law, the Government, 
in its brief, attempts to circumvent the plain rule 
against duplicity, by an ingenuous argument in that 
it is asserted that the offer of the position by Hard¬ 
ing to Olberg was but one of a number of means used 
to accomplish the object of a single and so-called com¬ 
plicated conspiracy. It is asserted that Mr. Justice 
Adkins became confused between the conspiracy it¬ 
self and the means by which it was to be carried out, 
and that what Mr. Justice Adkins held to be a sepa¬ 
rate charge!of conspiracy was but the allegation of 
the means by which the claimed single conspiracy at¬ 
tempted to be charged was to be accomplished— 
which the Government claims is evident from what 
has already preceded the part complained of in the 
indictment (Government's brief, pages 22-23). By 
further ingenuous argument and in an attempt to 
justify what is plainly duplicitous pleading, the Gov¬ 
ernment, in its brief, asserts that the paragraphs 
complained of are but a repetition of what had al¬ 
ready been stated in the indictment, and might there¬ 
fore be treated as surplusage, the repetition merely 
emphasizing the paragraph which follows, and treats 
of the offer of the position by Harding to Olberg 
(Government's brief pages 24-27). 

In attempting to justify its tenuous position and 
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the strained construction of the language u^ed, the 
Government is forced to the ridiculous position of 
asserting and attempting to justify the offer! of the 
position by the District, through Harding, to piberg, 
as another means by which the conspiracy attempted 
to be alleged in the charging part of the indictment 
(R. p. 8) was to be accomplished. 

If the pleader had this in mind, and considered the 
offer of the position as hut a means of accomplishing 
the conspiracy attempted to be alleged, wl\y was 
it not alleged in its proper place among the means 
enumerated? (R. p. 9.) On page 8 of the record, 
the indictment begins in the usual language to al¬ 
lege the means by which the alleged conspiracy was 
to be accomplished. The pleader evidently under¬ 
took to enumerate all of the means bv which the al- 
leged conspiracy was to be accomplished, hx\t sig¬ 
nificantly failed to allege the offer of the position as 
one of the means. From the failure to make such 
allegation as one of the means, it is self-evident that 
the pleader did not rely upon this offer as one of 
the means by which the alleged conspiracy was to be 
accomplished. To stress the allegation of fact in the 
indictment to support the construction contended for 
by Government counsel, is to do violence to the plain 
language of the indictment, the scheme thereof, and 
the language used therein. 

It is significant that the concluding sentence of the 
first of the two added paragraphs (R. p. 10) avers 
that the matters in said paragraph preceding it, 
averred bv wav of inducement, were well kno\W to 
the defendant Olberg. Had the pleader considered 
that he was, as the Government now contends,j sim¬ 
ply emphasizing matter previously alleged ii* the 
indictment, undoubtedly it would not have alleged 
this matter was known only to the defendant Olberg. 
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There is no allegation in the indictment that any of 
the matters! of fact embodied in the separate and dis¬ 
tinct alleged conspiracy were well known to the other 
defendants.| It is axiomatic that the allegation “it 
was a part, of the conspiracy aforesaid,” contained 
in the following paragraph, is a mere conclusion, and 
states no fact. 

Mr. Justice Adkins plainly stated (R. p. 31): 


“The indictment does not state precisely what 
individuals entered into this second conspiracy; 
the allegation is that it was *a part of the con¬ 
spiracy aforesaid,’ and it is uot even alleged that 
any of the other defendants knew about the offer 
to be made bg Ilarding of employment to Olberg 
or that they knew of the resulting effect upon 
Olberg. 

“1 think it is clear that the indictment does 
not charge that Olberg himself entered into a 
conspiracy with the other defendants that he 
was to be offered by any of them a job; at the 
most the charge is that the conspiracy of offer¬ 
ing a job was entered into by the other defend¬ 
ants. Therefore, we have one conspiracy charged 
to have been entered into bv seven individuals 
and another conspiracy charged to have been en¬ 
tered into bv not more than six of the same in¬ 


dividuals by which they were to appeal to the 
cupidity of the seventh in such a way that with¬ 
out agreement with them but being influenced 
solely by his pecuniary interest , he would of his 
own accord do whatever he thought they de¬ 
sired. 

“This is not a charge of an agreement be¬ 
tween Olberg and the other defendants; it is onlv 
a charge that the other defendants were to 
dangle a bait before him and that the lure would 
influence him to perform such official actions as 
the others desired. 

“Therefore the demurrer must be sustained on 


the ground that the indictment attempts to charge 
two conspiracies, one between seven individuals 


and the other between not more than six <j>f those 
same defendants.” 


The foregoing conclusion of Mr. Justice Acjkins is 
irresistible. It demonstrates a clear analvsisi of the 

i 

indictment, and is impervious to the alleged attack 
of the Government. Certainly, to be criminal, the of¬ 
fer of a bribe must be made with an unlawful in¬ 
tent, and an agreement is an essential of any con¬ 
spiracy. Without agreement, parties may nbt con¬ 
spire; and nowhere in the instant indictment does it 
appear that Olberg agreed with the other defendants 
that they should offer him the position referred to. 
Moreover, the indictment omits any charge that the 
offer of the position to Olberg was made with intent 
to influence his official action. It w’as at most a mere 
charge against Olberg that “influenced solely by his 
pecuniary interest, he v'ould of his own accord do 
whatever he thought they desired. * * * So far 

as the present indictment is concerned, defendant Ol¬ 
berg may have told his official superiors abojit the 
offer and asked their advice about accepting it” 
(R. pp. 31-32). | 

Under Subdivision I of its brief, the Government 
has cited a great many cases (brief pp. 18-35), nbne of 
which is in point supporting the Government’s con¬ 
tention, and most of which state well-recognized prin¬ 
ciples of lav r . The authorities cited and quoted, in 
the main, state abstract principles of law which| have 
no application to the questions involved in the instant 
appeal. None of the cases cited under this Subdi¬ 
vision in the Government’s brief, even by analogy, 
sustain the contention that a single conspiracy is 
charged in the indictment in the case here presented. 
In Worthington v. U. S., 64 Fed. (2d) 936, 938 (Gov¬ 
ernment’s brief, page 35), it is stated axiomat^cally 
that “If the charge sets forth more than one sdheme 
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to defraud, it is duplicitous.” The Government care¬ 
fully avoided placing that language in italics. 

Manv of the cases cited by the Government under 
Subdivision I of its brief, involve conspiracy to vio¬ 
late statutes, are therefore conspiracies which are 
criminal iii and of themselves and therefore the 
means by which the alleged conspiracies were to be 
accomplished need not be set forth; again, it will ap¬ 
pear, upon !examination, that in many of these cases 
the question of duplicity was raised for the first time 
after verdict of guiltv. The cases having, for the 
object of the conspiracy, violation of a statute are 
not analogous to the cases in which conspiracy is 
charged, the object of which is not unlawful, the 
criminality of such conspiracy only appearing in case 
criminal or unlawful means are alleged bv which it 
may be accomplished. 

A brief analysis of the cases cited bv the Govern- 
ment will demonstrate that they are not applicable 
here. 

Frohwerk v. U. S., 249 U. S. 204, involved a con¬ 
spiracy to violate the Espionage Act and the ques¬ 
tion of duplicity was not presented or considered. 
Obviously, a conspiracy to obstruct recruiting would 
be criminal, because this was made a crime by statute. 
Obviously, the indictment drawn under that section 
of the conspiracy statute made it an offense to con¬ 
spire to commit an offense against the United States. 

Knoell v. U. S., 239 Fed. 16, involved an indict¬ 
ment in five counts for conspiracy to violate several 
provisions of the bankruptcy act, the court merely 
holding that the fifth count charged the three de¬ 
fendants, in agreement with the five others named, 
with conspiving to commit four offenses, and it was 
held that the conspiracy was the gist of the offense, 
whether to commit one or more offenses, in the ab- 
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sence of evidence that there was a separate and dis¬ 
tinct conspiracy to the commission of each separate 
offense. This case affords no support in the instant 
case in which the indictment, in one count, attempted 
to allege two separate and distinct conspiracies, in 
one of which it is sought to charge a conspiracy 
against certain of the defendants and in another a 
separate and distinct conspiracy is sought to he 
charged against certain other and different defendants. 

Pence v. U. S., 11 Fed. (2d) 598: The indictment 
charged a conspiracy to violate the National Prohi¬ 
bition Act, contemplating 71 offenses. Ther|e was 
one general conspiracy to commit a number of of¬ 
fenses, and no separate conspiracies to commit sin¬ 
gle offenses or any separate conspiracies with dif¬ 
ferent objects between certain of the defendants 
named. The quotation from that case in the Gov¬ 
ernment’s brief (page 18) related to the plea of 
autre fois acquit. No question of duplicity was pre¬ 
sented or considered. The defendant was acquitted 
upon the trial under a prior indictment, and the sec¬ 
ond indictment embraced offenses covered by the first 
indictment. Obviously, this case is not in point. 
Moreover, it shows the necessity for insisting j upon 
the strict rules of criminal pleading for the protec¬ 
tion of the accused against a subsequent prosecution. 

Blaine v. U. S ., 29 Fed. (2d) 650, was a conspiracy 
to violate the National Prohibition Act, between a 
doctor, a druggist, and a prohibition administrator, 
to make unlawful use of permits issued to doctors 
and druggists and to sell the liquor for beverag^ pur¬ 
poses. Each defendant was to play his part to bring 
about the unlawful sale. The indictments were at¬ 
tacked because it was alleged that they were soj gen¬ 
eral and indefinite as to fail to accord notice t<b the 
defendants of the nature and cause of the accusation 
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against them, and were not challenged on the ground 
of duplicity. 

Wing v. U. 280 Fed. 112: The indictment was for 
conspiracy to commit an offense against the United 
States by violating the Chinese Exclusion Act. A 
demurrer was filed for failure to allege that the 
Chinamen to be landed were not of the class ex¬ 
cepted from the Exclusion Act. The court held that 
it was not necessary to allege that the Chinamen in- 
tended to be imported did not belong to a class ex¬ 
cepted by the law, and that the demurrer was prop¬ 
erly overruled. The question of duplicity was neither 
presented nor considered. 

Jollit v. U. .S'., 285 Fed. 209: This was a conspiracy 
to commit an offense against the United States by 
concealing assets from a trustee in bankruptcy, in 
violation of the Bankruptcy Act. The demurrer al¬ 
leged that the overt acts antedated the conspiracy 
charged. The question of duplicity was not raised. 
The court held that the overt acts alleged in 1920 did 
not antedate the conspiracy charged, and continuing 
to January, 1921, and that the demurrer was prop¬ 
erly overruled. This case has no pertinency to the 
question of duplicity. 

U. S. v. Kissed, 218 U. S. 601: A write of error was 
granted to review a judgment sustaining pleas in bar, 
on the ground of the statute of limitations, to an in¬ 
dictment charging a conspiracy in restraint of trade, 
in violation of the Sherman Act (15 U. S. C. A. 1). 
The court expressly stated: 

“We are not concerned with the technical suf¬ 
ficiency, or redundancy of the indictment. It was 
pretty nearly conceded that if a conspiracy of 
this kind can be continuous, the pleas in bar are 
bad. A conspiracy exists as soon as the agree¬ 
ment is made but may continue beyond the 
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corpus, 
of the 


moment of making it. All that we decidp is that 
a conspiracy may have continuance in tirge.” 

i 

, i 

The quoted language on page 19 of the Govern¬ 
ment’s brief has no applicability to the questions 
here presented. 

Brawn v. Elliott , 225 U. S. 392: This was an appeal 
from an order dismissing petitions for habeas 
arising out of proceedings for the removal 
petitioners from California to Nebraska, fcjr trial 

upon an indictment charging a conspiracy to pommit 
an offense against the United States by using the 
mails in a scheme to defraud, in violation pf Sec¬ 
tion 5480 Revised Statutes. The indictment ^as at¬ 
tacked upon the following grounds: 

1. It did not allege that the conspiracy was formed 

in Nebraska. ! 

i 

2. It did not allege that the overt acts werb done 

in Nebraska. J 

3. The alleged offense was barred by the statute of 

limitations. I 

These grounds of objection were overruled! The 

non-applicability of this case as a precedent in the 
instant case is apparent. 

United States v. Austin-Bagley Corporation , 24 Fed. 
(2d) 527: This was an indictment for conspiracy to 
commit an offense against the United States by vio¬ 
lating the National Prohibition Act, the court hold¬ 
ing that the first part of the indictment was a mere 
presentation of the status of the defendants in their 
relation to one another, which did not charge or at¬ 
tempt to charge a crime, and the second part charged 
a conspiracy which was not duplicitous, even ip dif¬ 
ferent crimes were charged as the objects thereof. 
The court merely held the indictment not duplipitous 
when it charged a single conspiracy to commit sev- 
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eral offenses against the United States. This is good 
law, but has, no applicability to the instant case. 

Ford v. U. S., 273 IT. S. 593: The indictment 
charged a conspiracy to commit an offense against 
the United States, to violate the National Prohibi¬ 
tion Act and the Tariff Act of 1922. The court 
pointed out the distinction between an indictment 
charging a conspiracy to commit an offense against 
the United States and an indictment in one count 
charging two separate and distinct conspiracies to 
defraud the United States, stating: 

“That charge is unitary in relating to one 
continuous conspiracy, although in proof of it 
different circumstances constituting it and overt 
acts in pursuance of it are disclosed. This does 
not constitute duplicity.” 

Obviously this case does not not support the Gov¬ 
ernment’s contention on tins appeal. 

Wilson v. U. 190 Fed. 427: The first three counts 
charged the defendants with violation of Section 5480 
of the Revised Statutes bv using the mails in a scheme 
to defraud. The fourth count charged the defendants 
with conspiracy to commit an offense against the 
United States by using the mails to defraud, in vio¬ 
lation of Section 5480. The Court, at page 436, used 
the following pertinent language: 

“We do not question the correctness of the 
proposition stated in behalf of said defendant 
that when certain persons combine to perform 
certain acts and some of them combine "with 
others engaged in totally different acts, although 
all may have a similar general purpose in view , 
it is error to join them in an indictment.” 

The Court held there was evidence to warrant the 
jury in going back of the agency agreements in find¬ 
ing a single joint conspiracy among all of the de- 
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fendants to sell United Wireless stock, that; is, an 
original agreement and community of interest This 
case supports the ruling of the court below, sustain¬ 
ing the indictment. j 

Lefco v. U. S., 74 Fed. (2d) 66: There wejre four 
counts in the indictment under Section 215 of the 
Criminal Code, for devising schemes to defrajud and 
using the mails to execute the schemes, ajid one 
count under Section 37 of the Criminal Colie, for 
conspiring to commit an offense against the United 
States, denounced by Section 215. It was alleged 
that the proof showed not one State-wide conspiracy, 
but four distinct and unconnected conspiracies in 
which different groups of defendants separately en¬ 
gaged, and therefore a variance was alleged. [Before 
the Government’s quotation (Brief, page 20) the 
Court said: 


“To sustain a verdict on an indictment |charg¬ 
ing one particular conspiracy, the evidenc^ must 
establish the conspiracy charged. Evidence that 
establishes another conspiracy or several other 
conspiracies will not sustain the verdict.” 

The Court further held that whether the j proof 
showed the conspiracy charged or established sev¬ 
eral conspiracies not alleged, was a question <}f fact 
for the jury. The non-applicability of this case is 
apparent. 

Blum v. U. S., 46 Fed. (2d) 850, is likewise inap¬ 
plicable. The Court there held that the indictment 
was quite obviously intended to charge the single of¬ 
fense of conspiracy in violation of Section 37 <j)f the 
Criminal Code, and further held that therd was 
charged in clear and unequivocal language, th£ for¬ 
mation of a conspiracy to import liquor, with intent 
to sell it for beverage purposes and with intent to 
divert the revenue of the United States. The in- 
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dictment ungrammatically charged “smuggled and 
clandestinely introduced liquor,” which the Court 
held was obviously a grammatical or clerical error, 
showing conclusively the absence of any intent to 
charge a substantive offense. The court below had 
refused permission to the defendants to withdraw 
pleas of not guilty and to file a demurrer or motion 
to quash the indictment. The language of the court, 
quoted in the Government brief, pages 21-22, had re¬ 
lation to the conclusion of the court that the indict¬ 
ment contained grammatical and clerical errors, which 
were matters of form and not of substance, and which 
therefore came within the provision of Section 1025 
Revised Statutes 17. S. (18 U. S. C. A., 556). We 
are not here concerned with a matter of form after 
conviction, but with matters of substance, of the 
greatest importance under the Constitution. 

Sunderland v. U. S., 19 Fed. (2d) 202: The defend¬ 
ants were convicted of conspiracy and of use of the 
mails to defraud. The conviction was reversed. The 
indictment contained eleven counts, the first ten of 
which charged a scheme to defraud and separate use 
of the mails to execute it, and the eleventh charged a 
conspiracy to commit the substantive offense charged 
in the first ten counts, and the doing of certain overt 
acts to effect the object. The Court held: 

“Duplicity is the joining in one count of two 
or more distinct offenses”— 

and further, that the indictment was not duplicitous 
because it alleged that one group of defendants was 
in control of certain trust companies and banks; that 
they, in cooperation with a second group of defend¬ 
ants, devised a scheme in accordance with which they 
should form a new corporation, under the coopera¬ 
tive management of all of the defendants, which 
should issue its stocks and bonds and sell a portion 
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of the same to financial institutions controlled by the 
first group of defendants; that another portion should 
be sold to the general public through the sarrjLe finan¬ 
cial institutions; that still a third portion sljould be 
allotted, without consideration, to the defendants, 
themselves; and furthermore, that the same financial 
institutions, owning among their assets large Amounts 
of bonds and stock of the new corporation, shciuld sell 
to the public the stock, bonds, and certificates of their 
own issue, based upon their own assets, which in¬ 
cluded said stock and bonds of the new corporation. 
Since the new corporation was to be controlled and 
cooperatively managed by all of the defendant^, a sin¬ 
gle conspiracy was charged. The distinction between 
this case and the instant case is apparent. 

Scheib v. U. S., 14 Fed. (2d) 75: The defendants 
were charged, in an indictment containing sixteen 
counts, with violation of Section 215 of the Criminal 
Code, in the first fifteen counts, and Section 37 of 
the Criminal Code in the last count. It was al¬ 
leged that the fraudulent scheme was to sell the stock 
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of Hawkins Mortgage Company at prices vastly in ex¬ 
cess of their value, and the use of the mails ^n pur¬ 
suance of this scheme. Obviously, the quoted language 
from this case in the Government’s brief (pa^es 32- 
33) is inapplicable to the instant case. 

Silkworth v. U. S., 10 Fed. (2d) 711: Motions to 
dismiss and quash the indictment, on the ground of 
repugnancy and unintelligibility, were made. The in¬ 
dictment contained fourteen counts for violation of 
Section 215 of the Criminal Code. The charging 
phrase of the first count is reiterated, without repe¬ 
tition, in each of the remaining counts of the indict¬ 
ment. Only the mailing matter set forth in each of 
the counts is different. The trial court dismissed the 
first charge on the ground of repugnancy bull held 
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that the remaining allegations sufficiently set forth a 
charge of devising or intending to devise a scheme 
to defraud, holding that one man may render a scheme 
unitarv though he has the assistance of many others 
at different times. This case enunciates correct prin¬ 
ciples of law, but is not an authority in support of 
the Government’s contention. 

Coicl v. U. S., 35 Fed. (2d) 794: The indictment 
contained thirteen counts for violation of Section 215 
of the Criminal Code, and one count for violation of 
Section 37 thereof. It was attacked by special de¬ 
murrer because the indictment did not allege the value 
of the lot to be donated or aver that it was worth¬ 
less. The court held that this was not necessary be- 
cause if thb scheme existed to sell lots bv false and 
fraudulent representations, there was a scheme to de¬ 
fraud, even if the purchaser did not lose in the trans¬ 
action. The use of the mails was the offense, regard¬ 
less of the damage to the purchaser, if any. The 
facts in this case are readilv distinguishable from 
those on the present appeal. 

Worthington v. U. S., 64 Fed. (2d) 936: The indict¬ 
ment charged using the mails in a scheme to defraud 
and, in a separate count, a conspiracy to commit the 
substantive offenses charged. The crime was to get 
the victims to invest in certain real estate ventures. 
The court held that the scheme to defraud might have 
been more clearly stated, but it was sufficiently stated 
to apprise the defendants to meet the proof of fraud 
and fraudulent intent. The court pertinently stated: 

“If the charge sets forth more than one scheme 
to defraud, it is duplicitous.” 

This case is authority for the decision by the court 
below. 

The foregoing analysis of the cases cited by the 
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Government shows conclusively that they dq not es¬ 
tablish the contention of the Government that the in¬ 
stant indictment charges a single conspiracy, and sev¬ 
eral of these cases are authorities supporting the con¬ 
tention of the appellees that the indictment jin ques¬ 
tion is duplicitous. 

The charge of duplicity may not be lightly (brushed 
aside. It is of the greatest importance to the due 
administration of justice. Every defendant [has the 
constitutional and unqualified right 4 ‘to be informed 
of the nature and the cause of the accusation jagainst 
him. ? 7 The wisdom of the framers of the Constitu¬ 
tion is apparent in the protection of a person ac¬ 
cused of crime. He has a right to be informed of the 
precise charge which he is called upon to meet, with 
such certainty and definiteness as will enable him 
properly to prepare his defense and to plead [former 
acquittal or former conviction in any subsequent 
prosecution. Since verdicts in criminal cases ^re gen¬ 
eral, it is therefore essential that a single charge of 
conspiracy be contained in the indictment. Duplicity 
violates all established rules of criminal pleading and 
is contrary to the settled principles of law, aimjounced 
in an unbroken line of decisions. 

In Lewellyn v. United States, 223 Fed. 18, i judg¬ 
ment of conviction was reversed, the Court staging: 

“In view of this difference between the ele¬ 
ments of the two offenses it is probable that the 
United States Attorney in drafting the indict¬ 
ment against Lewellyn was either uncertain about 
the law or the facts in the case and attempted to 
make an averment in one count charging both of¬ 
fenses. This was not permissible. ’’ j 

In the case of United States v. Norton , 188 Fefl. 256, 
the defendant was indicted for violating the national 
banking laws. The Court pertinently remarked: 
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‘‘It is an elementary rule of pleading that an 
indictment or information must not in the same 
count charge the defendant with two or more dis¬ 
tinct and substantive offenses, and in case it does 
so it is bad for duplicity if the offenses are in¬ 
herently repugnant, or are not different stages in 
one transaction, or involve different punishments. 

Here are two charges against the de¬ 
fendant for the same act, the false entry; each 
distinct intent charge constituting a separate of¬ 
fense. * * * Such charges may be joined un¬ 

der the statute in one indictment, but. in separate 
counts 

In Terry v. U. S., 7 Fed. (2d) 28, in reversing a 
conviction because one conspiracy was charged and 
two were proven, the Court quoted with approval 
from U. S. v. McConnell, 285 Fed. 164, as follows: 

“If, however, the charge of conspiracy in the 
indictment is merely that all the defendants had 

m/ 

a similar general purpose in view, and that each 
of four groups of persons were cooperating with¬ 
out any privity each with the other, and not 
towards! the same common end, but toward sepa¬ 
rate ends similar in character, such a combination 
would not constitute a single conspiracy, but sev¬ 
eral conspiracies, which not only could not be 
joined in one count, but not even in one indict¬ 
ment. ’ ’ 

See also Mar cant e v. U. S., 49 Fed. (2d) 156. 

U. S. v. Wills, 36 Fed. (2d) 855. 

Wyatt v. U. S., 23 Fed. (2d) 791 (Cert, denied, 277 
U. S. 588). 

In Curtis v. U. S., 38 Fed. (2d) 450, the defendants 
were convicted of offenses in violation of the liquor 
laws. The first count charged a continuing conspir¬ 
acy against iall the defendants to smuggle intoxicat¬ 
ing liquor from certain foreign ports into the South¬ 
ern District of Georgia and to receive, conceal, and 
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facilitate the transportation of such liquor, with 
knowledge that it had been unlawfully imported. The 
second count charged some of the defendants with 
smuggling, and others with receiving, concealing and 
transporting. The Court said (page 451): 

“The second count charges the two offenses 
that were made the object of the conspiracy count; 
the offense of smuggling against some of the de¬ 
fendants and the offense of concealing, j against 
others. That count is clearly bad for misjoinder 
and for duplicity. The fourth count charges, not 
a continuing offense, but a number of sinjilar of¬ 
fenses separately committed over a long period 
of time. In our opinion it is bad for duplicity. 
It would be practically, if not quite, impossible 
to sustain by proof a plea of former jeopardy to 
a subsequent indictment alleging a similar offense 
within the period covered by this indictment.’’ 

In the case of United States v. CAeveland, 2^1 Fed. 
249, the Court said: 

7 i 

“In reading this section (Sec. 32, N. Pl A.) I 
find authority for the indictment to contain as 
many separate counts as offenses may have been 
committed, but each offense should be charged in 
separate counts though they may all be t|ried at 
one time. This certainly gives no authority to 
ivrite more than one offense in one count, but if 
the act is controlling requires a separate count 
for each offense.” 

In the case of United States v. Blakeman, 251 Fed. 
306, the Court said (page 308): 

“It seems to me that three separate criiines or 
offenses are included or set out in the onel count 
of the indictment, as each of the three i state¬ 
ments was separately made and separately falsely 
certified to by the notary. The false certification 
of each statement constituted a crime, and such 
false making and certification of each statement 
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should be alleged in a separate and distinct count 
of the indictment.” 

Ammerman v. United States, 216 Fed. 326: The de¬ 
fendant was convicted under an indictment charging 
the violation of two Acts, one prohibiting the intro¬ 
duction of intoxicating liquors into the Indian Terri¬ 
tory, and the other prohibiting the introduction of 
intoxicating liquors into the Indian County. It was 
reversed, the Court stating: 

“The first part of the indictment charges the 
introduction of intoxicating liquors into that part 
of Tulsa Countv which is Indian country, and the 
latter part of the indictment charges the defend¬ 
ant with having introduced intoxicating liquor into 
the county, which was a portion of the territory 
of the United States known as the ‘Indian Terri¬ 
tory.’ This is clearly duplicitous, as was held by 
this court in John Gund Brewing Company v. 
United States, 204 Fed. 17, and authorities there 
cited. Perhaps no better illustration of the dan¬ 
ger of permitting such an indictment to stand 
can be found, than this case affords. The verdict 
of the jury finds the defendant guilty as charged 
in the indictment. Does this mean that the de¬ 
fendant was guiltv of violating the act of 1895 or 
the act of 1897? The learned trial judge was evi¬ 
dently of the opinion that the defendant was 
guiltv of violating the act of 1895, * * * for 
lie sentenced him to imprisonment in the peni- 
tentiarv; for three vears, while under the act of 
1897, * * * confinement in prison is limited 

to two vears.” 

United States v. American Naval Stores Company, 
et al., 186 Fed. 592: The indictment charged a viola¬ 
tion of the Sherman Anti-Trust Act. A demurrer 
was sustained as to the third count thereof, on the 
ground of duplicity, the Court stating (page 596): 

“The third count is a more difficult proposition. 
It is very doubtful whether by the use of the 
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generic term ‘Monopolize’ and what follows as a 
description of the offense in this count jis suf¬ 
ficient to meet the requirements laid down in the 
familiar cases of Cruikshank (92 U. S. 54j2) and 
Hess (124 U. S. 483). As may be seen, the 
statute intends to create two distinct and differ¬ 
ent offenses, namely, monopolizing and attempt¬ 
ing to monopolize. 

“It is elementary that two separate offenses 
cannot be included in one count of an indictment. 
Besides, it is important that the defendant should 
know whether the Government will proceed to 
prove that the defendants monopolized or at¬ 
tempted to monopolize. I think there is clearly 
a distinction between the two, and, although there 
is not a different punishment provided, the count 
is bad for duplicity and for lack of certainty.” 

Obviously, the appellees are entitled to know whether 
the Government will proceed to prove one conspiracy 
between all seven defendants or a separate and dis¬ 
tinct conspiracy between not more than six of the same 
defendants, having a different object and purpose. 

In John Gund Brewing Company v. United fitates, 
204 Fed. 17, the Court announced the settled law of 
the land, in the following language: 

i 

“The demurrer to the conspiracy indictment 
* * * should have been sustained, as t|lie in¬ 

dictment is bad for duplicity. It charges the de¬ 
fendant in one count with a conspiracy td com¬ 
mit two distinct offenses, one ‘to evade thp pay¬ 
ment of the internal revenue tax required! to be 
paid by the laws of the United States by persons 
engaged in such business,’ and the second, fo vio¬ 
late Section 239 of the Penal Code. These are 
two distinct offenses, with different penalties for 
violations thereof. This has never been per¬ 
mitted. Without citing the many cases on this 
subject, the following will be found to throw 
light on that question: State v. Huffman, 136 
Missouri 58; Wood v. State, 47 Texas Cr. 543; 
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State v. Dennison, GO Nebraska 192; State v. Ash- 
pole, 127 Iowa 689; State v. Wester, 67 Kansas 
810; State v. Matt is on, 13 X. D. 391; United States 
v. Smith, 152 Fed. 542, 545.” 


II 

Since the Indictment Charges an Agreement for a 
Purpose Not in Itself Criminal or Unlawful, the 
Criminal or Unlawful Means Must Be Specified 

The Government, in its brief, under Item II therein, 
has departed from the construction of the indictment 
which it urged before the trial court. Realizing the 
futility of the argument in part I of its brief, that the 
offer of the position to Olberg by the District, through 
Harding, was a means by which the conspiracy at¬ 
tempted to be set forth in the charging part of the 
indictment was to be accomplished, the Government 
now contends that the purpose of the conspiracy was 
of itself criminal and unlawful, and therefore the 
means by which it was to be accomplished need not 
be alleged, jlf the pleader had believed this concern¬ 
ing his indictment, why did he undertake with such 
amazing particularity to specify the means by which 
the conspiracy mentioned in the charging part of the 
indictment was to be accomplished, which recital of 
means extended over more than two pages of the in¬ 
dictment and approximate!} 7 two pages of the record 
(R. pp. 8-10)! 

We contend that the indictment does not charge 
the defendants with conspiracy “to accomplish a 
criminal or unlawful purpose”, but attempts to charge 
only a “purpose not in itself criminal or unlawful”. 
It was therefore necessary for the draftsman of the 
indictment to allege in detail facts showing that the 
purpose was to be accomplished by criminal or un¬ 
lawful means. The true construction of the alleged 
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conspiracy has been aptly stated by Mr. Justice Ad¬ 
kins (R. p. 31) wherein he says: j 

4 ‘The indictment first alleges that all |he de¬ 
fendants conspired to defraud the United! States 
by certain means by which defendants] after 
bringing about the rejection by the Administra¬ 
tor of the plans submitted on April 1 for an open 
gravity canal system, were to cause the prepara¬ 
tion of plans and specifications for a piping pres¬ 
sure system which were to be such as tcj make 
prohibitive the cost of materials other tlnjn red¬ 
wood; that defendants were to procure t|he ex¬ 
clusive right to quote prices on redwood for the 
Willacy County project and were either to refuse 
to quote prices thereon to competitors or td quote 
excessive prices and thus exclude all competition; 
and some of the defendants were to bid on the 
construction of the piping system using redwood 
and were arbitrarily to quote prices to give them 
a profit of $400,000, or 30 per cent of the (fost to 
them of the construction.’’ 

! 

Certainly, such an object is not illegal or criminal 
in and of itself. It could become a punishably con¬ 
spiracy only if the object and purpose of the substitu¬ 
tion of one plan for another was to be accomplished 
by criminal or unlawful means, none of which dre al¬ 
leged with required particularity. 

Pettibone v. U. S., 148 U. S. 197, 203. 

The object of the alleged conspiracy is a single in¬ 
nocent object, namely to secure the rejection Cf the 
open gravity canal system and the substitution l;here- 
for of a pressure pipe system. It could becoipe il¬ 
legal only by a resort to criminal or unlawful rjieans 
for its accomplishment. It is not, as the Government 
contends, a single conspiracy with six objects illegal 
and criminal in and of themselves. The six specifica¬ 
tions in the indictment are merely an enumeration of 
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the ‘‘rights, properties and moneys” of the United 
States previously charged. We insist that a careful 
reading of the indictment demonstrates confusion on 
the Government’s part alone and the object of the al¬ 
leged conspiracy is merely the substitution of one plan 
for another for tlie District, an object innocent in and 
of itself and criminal only if criminal and unlawful 
means were resorted to in order to achieve it. This 
case therefore falls within the principles of and 
should be governed bv the following cases: 

U. S. v. Patterson, 55 Fed. 605. 

Jelke v. U. S., 255 Fed. 264. 

U . S. v. Milner et al., 36 Fed. 890. 

U. S . v. Moore, 173 Fed. 122, 182. 

U. S. v. Gardner, 42 Fed. 829. 

Tillinghast v. Richards, 225 Fed. 226. 

In the Jelke case supra, the Court said at page 275: 

“An indictment attempting to charge conspir¬ 
acy is sufficient if it follows the language of the 
statute and contains a sufficient statement of an 
overt act to effect the object of the conspiracy, 
excepting where the object of the conspiracy is 
in itself lawful, and in such case the means must 
be set forth with such particularity as to disclose 
their illegality and the intended criminal in- 
tent, and except also those cases where the con¬ 
spiracy is to defraud the Government in a man¬ 
ner which would not permit of the defendants 
being fairlv and reasonablv informed of the char- 
actor of the offense without such detailed state¬ 
ment of the means and the time and place being 
set forth.” 

At page 276 the Court says: 

“It is 1 conceded that if the act which the con¬ 
spirators combine to perform is unlawful, it is 
not necessary to set out in the information the 
means intended to be employed in accomplish- 
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ing it. . . . But if the end in view is lawful or 
indifferent and the conspiracy only becomes) crimi¬ 
nal by reason of the unlawful means whereby it 
is to be accomplished, it becomes necessjary to 
show the criminality by setting out the unlawful 
means.’ ’ 

In the Milner case supra , the Court said at page 
891: 

“Considering, then, both counts as charging 
a conspiracy to defraud the United States, the 
question is first presented whether such conspir¬ 
acy is sufficiently set forth. It has been decided 
in this circuit upon reason and authority that an 
indictment for a conspiracy should charge the 
object of the conspiracy, but need not charge the 
means to be employed. U. S. v. Goldman, 3 
Woods, 187. Of course, in a conspiracy to effect 
a lawful purpose by unlawful means, the ilmlaw- 
ful means constitute the object of the conspiracy 
to such an extent that they should be as fujlv set 
out as the nature of the case will permit.” 

In the Moore case supra, the Court said at page 132: 

“If the object of the combination is unlawful, 
the means contemplated to effect such object, are 
immaterial, either in a criminal prosecutipn to 
punish the perpetrators for entering into the 
combination or to recover of them the daihages 
indicted by carrying out the object of the con¬ 
spiracy; and it is not even necessary thait the 
means should have been agreed upon. Where, 
however, the object of the conspiracy is in itself 
not unlawful, the object is immaterial and the il¬ 
legality of the means used or intended to be used 
constitutes the offense.” 8 Cyc. 622. 

“It may be further observed that all unlaw¬ 
ful conspiracies must be attended with a cor¬ 
rupt motive. Without the corrupt motives pf the 
confederates, no criminality can attach to the 
confederation. The corrupt motive may be piade 
to appear by the indictment in two ways-j-one, 
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in charging 1 that the object of the conspiracy is 
to accomplish an unlawful act. . . . 

‘‘The other wav is bv charging a combination 
to do a lawful act, or an act innocent in itself, by 
unlawful means. In such a case the intent or 
corrupt motive must appear through the allega¬ 
tions of the means employed to effect the object 
of the conspiracy. To illustrate: If two or more 
persons are charged with a conspiracy to de¬ 
fraud the Government of its revenue, the intent 
to defraud attends the combination for that pur¬ 
pose, and the means whereby to accomplish the 
purpose may or may not in themselves, and discon¬ 
nected with the unlawful purpose, be corrupt. 
But, if i it be charged that certain persons con¬ 
federated to do a lawful act bv unlawful or crimi- 
nal means, then it must be that the means em¬ 
ployed shall be attended with a corrupt motive, 
which must adequately appear by the allegations 
of the indictment.” 

In the Patterson case, supra, the Court said: 

“The statute is not one of the class where it is 
alwavs sufficient to declare in the words of the 
enactment, as it does not set out all the elements 
of a crime. A contract or combination in re¬ 
straint of trade mav be not onlv not illegal, but 
praiseworthy; as, where parties attempt to en¬ 
gross the market by furnishing the best goods, or 
the cheapest. So that ordinarly a case cannot 
be made under the statute unless the means are 
shown to be illegal, and therefore it is ordinarily 

necessarv to declare the means bv which it is in- 
» * 

tended to engross or monopolize the market. 
And by the well settled rules of pleading it is not 
sufficient to allege the means in general language, 
but, if it is claimed that the means used are il¬ 
legal, enough must be set out to enable the court 
to see that they are so, and to enable the defense 
to properly prepare to meet the charge made 
against it.” 
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It must be conceded by the Government tjiat the 
indictment seeks only to charge the defendants with 
a conspiracy to deprive the Government of property 
rights, as distinguished from money, property, or 
anything of pecuniary value. 

The construction contended for by the Government 
in its brief, is contrary to the plain language; of the 
indictment. 

The Government relies upon the leading case of Pet- 
tibone v. United States , 148 U. S. 197 (brief, page 37) 
and quotes at length therefrom. This quotation 
clearly points out the difference between $ con¬ 
spiracy to commit an unlawful act and one to com¬ 
mit a lawful act bv criminal or unlawful means. The 
indictment alleged violations of Sections 5399 and 
5440, Rev. Stats. U. S. Obviously it sought to charge 
a conspiracy to commit an offense against the jUnited 
States, an act unlawful in and of itself. The I Court 
held that the conspiracy must be sufficiently charged 
and could not be aided by averment of acts dine by 
one or more of the conspirators in furtherance of its 
objects, stating (page 204): 

“This indictment does not in terms aver that 
it was the purpose of the conspiracy to violate 
the injunction referred to or to impede pr ob¬ 
struct the due administration of justice in the 
circuit court; but it states, as a legal conclusion 
from the previous allegations, that the defend¬ 
ants conspired so to obstruct and impede. It 
had previously averred that the defendants con¬ 
spired by intimidation to compel the officers of 
the mining company to discharge their emplbyees, 
and the employees to leave the service of thp com¬ 
pany, a conspiracy which was not an otffense 
against the United States, though it was against 
the state. * * * The indictment nojwhere 

made the direct charge that the purpose bf the 
conspiracy was to violate the injunction or to in- 
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terfere with proceedings in the circuit court. The 
combination to commit an offense against the 
United States was averred to consist in a con¬ 
spiracy against the state, and the completed act 
to have been in pursuance of such conspiracy; 
but the pleader carefully avoided the direct aver¬ 
ment that the purpose of the confederation was 
the interruption of the course of justice in the 
United States court. 

“Nor did the indictment charge that the de¬ 
fendants were ever served with process or other¬ 
wise brought into court or that thev were ever 

W 9t 

in any manner notified of the issue of the writ or 
of the pendency of any proceedings in the circuit 
court.” 

The Pettibone ease, supra , does not support the con¬ 
tention of the Government that the purpose of the 
conspiracy in the instant case was unlawful and for 
that reason it was unnecessary to set out the means 
by which the alleged conspiracy was to be accom¬ 
plished. That case is authority for the defendants’ 
contention that where, as here, the object of the con¬ 
spiracy is not in and of itself unlawful, the indict¬ 
ment must allege means which are criminal or unlaw¬ 
ful. The draftsman of the indictment in this case 
recognized, no doubt, this rule and, for that reason, 
meticulously specified a number of means by which 
the alleged conspiracy sought to be charged in the 
indictment was to be accomplished. 

The case of Froliwerk v. U. S., 249 U. S. 204, has 
been previously discussed herein, wherein the inap¬ 
plicability of that case to the questions in this case 
was clearly demonstrated. In that case the defend¬ 
ants were there charged with a conspiracy to commit 
an offense against the United States, namely, to vio¬ 
late the Espionage Act. The Court merely followed 
the settled rule that where the object of the con¬ 
spiracy was i unlawful in itself, that is, to commit an 





offense against the United States, the mekns by 
which the alleged conspiracy was to be accomplished 
need not be alleged in the indictment. The cdse has 
no application here. 

United States v. Moore , 173 Fed. 122: This was an 
indictment for conspiracy. The defendants i:i their 
demurrer contended that the indictment was! insuf- 
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ficient in that it did not set forth in apt language that 
the object of the conspiracy was to defraud t}ie gen¬ 
eral Government of its money or property, and con¬ 
tained no certain description of the criminal object 
so that it could be readily identified. The Couft held, 
in accordance with the settled law, that if the object 
of the conspiracy is unlawful, the means contem¬ 
plated to effect it are immaterial. It is not even 
necessary that they should have been agreed upon, 
and the necessary corrupt motive appears from the 
charge of combination to do the unlawful act. But 
if the combination is to do a lawful act or dn act 
innocent in itself, by criminal or unlawful meaps, the 
intent or corrupt motive must appear from |he al¬ 
legation of the means employed to effect the object 
of the conspiracy. The Court held that it w^s suf¬ 
ficient to charge that false affidavits were on file in 
the office of the Surveyor General, which the defend¬ 
ants knew to be false, in that the lands described were 
not the lands which were contemplated by Congress 
as those 'which should be surveyed. There is nd simi¬ 
larity between that case and the instant case, because 
in the case here presented, the indictment does not al¬ 
lege that the conspiracy was attended with corrupt 
motives and was for a corrupt purpose. 

Perrin v. United States , 169 Fed. 17: The defend¬ 
ants w'ere indicted for a conspiracy to defraud the 
United States of large tracts of land. A demurrer 
was interposed on the grounds that the indictment 
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did not contain facts sufficient to show an offense 
against the laws of the United States, and lack of 
jurisdiction in the courts of the United States, the 
matters alleged being purely of State cognizance. 
Criticism was mainly directed to the first count, for 
insufficiency of the statement of the means employed 
to carry the conspiracy into effect. The Court prop¬ 
erly held that the indictment alleged corrupt motives 
and for that reason the means were sufficiently al¬ 
leged to make the indictment good against demurrer. 
This case affords no precedent for decision of the in¬ 
stant case. 

Rivera v. United States , 57 Fed. (2d) 816: The in¬ 
dictment charged a conspiracy fraudulently and know¬ 
ingly to facilitate transportation of certain merchan¬ 
dise imported into the United States contrary to law 
(beer by truck). A demurrer was filed alleging the 
indictment was too vague. This case correctly an- 
nounced the law that where the object of the con¬ 
spiracy was the violation of a statute, and an offense 
against the United States, the means need not be al¬ 
leged. It has no application to the facts involved in 
this appeal. 

Crawford v. United States , 212 U. S. 183: The 
Court held that it was Machen’s dutv to give an hon- 
est and unprejudiced judgment on whether the con¬ 
tract from time to time was being fully complied 
with. His conflict of interest prevented this. The de¬ 
cision of the Court was predicated upon the fact that 
the illegal scheme entered into bv the defendants was 
predicated upon an agreement to corrupt the defend¬ 
ant Machen and thereby to influence his official action 
in connection with the purchase of satchels by the 
Post Office Department, stating: 

4 ‘Such a corrupt agreement would naturally, 
if not necessarily, result in defrauding the United 


33 


States by causing it to pay more for satchels 
than was necessary or for more satchels or pos¬ 
sibly inferior ones than it otherwise wbuld but 
for the corrupt agreement set forth/ 9 j 

i 

The conspiracy was a direct agreement to corrupt 
the officer of the Government and is absolutely dis¬ 
tinct from the present indictment wherein there are 
no allegations that the defendants had a comjnon un¬ 
derstanding or agreement that Olberg was to] be cor¬ 
rupted. In the case here presented, the object of the 
alleged conspiracy,—namely, the bringing aboiit of the 
rejection of the plans for the gravity and open canal 
system of irrigation and the approval, in lieu thereof, 
of a pressure pipe line system, involving the; use of 
redwood piping—was in and of itself lawful ar[d could 
not be denounced as a crime, in the absence of alle¬ 
gations of fact that this was to be accomplished by 
criminal or unlawful means. The indictment is sig¬ 
nificantly silent in this respect. 

The facts in the instant indictment are readily dis¬ 
tinguishable from those in Houston v. United \States, 

° . | 7 
217 Fed. 852 (Government brief, page 42). Thjere the 

principal object was to award and let contracts for 
purchase of coal and to pay for it at grossly exorbi¬ 
tant and fraudulent prices, by collusion, dishonest and 
fraudulent bids, ostensibly competitive but }n fact 
collusive and non-competitive, for grossly exorbitant 
prices to be secretly agreed upon by the conspirators. 
The means of deceiving the United States an^i pre¬ 
venting the recovery of its moneys were false] frau¬ 
dulent, and fictitious vouchers and entries and] books 
of account relating to disbursement of the moneys by 
the defendants. Four overt acts were alleged. Ob¬ 
jection was made that the indictment contained no 
allegation that the bids were ever actually interposed 
or what they were, and that the crime could not be 
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committed without the initial overt art of interposing 
bids bv the defendants. This demurrer was over- 
ruled, as the offense consisted in the unlawful scheme, 
together with an overt act to effect it. This case af¬ 
fords no precedent for sustaining the contention of 
the Government. 


A 

In the District of Columbia There Are Common Law 
Offenses Against the United States 

After attempting unsuccessfully, it is submitted, to 
show that the portion of the indictment, which has 
been held by the trial court to contain a separate and 
distinct charge of conspiracy and therefore to render 
the indictment duplicitous, is but an additional alle¬ 
gation of a means by which the conspiracy stated in 
the charging part of the indictment was to be accom¬ 
plished, and further, after attempting also unsuc¬ 
cessfully, to show by shifting its position, that the 
real object of the conspiracy attempted to be charged 
was the commission of an offense against the United 
States, the Government now is driven to the desperate 
attempt to justify the indictment upon the theory 
that it charges a common law offense against the 
United States and therefore the demurror should 
have been overruled (Government’s brief, page 42). 
The cases cited under this subsection state recognized 
principles of law, but they have no applicability to the 
instant case. Again the Government seeks to becloud 
the issue by citing a great many cases which undoubt¬ 
edly set forth principles of law applicable to the facts 
in the cases cited but, unfortunately for the Govern¬ 
ment, such principles have no applicability to the 
present case. 

It was not claimed in the court below and cannot 
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be claimed now that the draftsman of this indictment 
sought to charge a common law offense against the 
United States. Had this been intended, it ccjuld eas¬ 
ily have been so charged. A casual reading of the in¬ 
dictment in this case demonstrates beyond peradven- 
ture of a doubt that the pleader did not have in mind 
charging in this indictment a common law offense 
against the United States. Surely these various at¬ 
tempts to justify the indictment show the extreme to 
which the Government is forced in its attempt to 
evade the inescapable conclusion of the trial cohrt that 
the indictment is duplicitous. 

Had the pleader in mind, when drafting tlii$ indict¬ 
ment, the intent to charge a common law offense 
against the United States, he could easily have 
adopted the language of the indictment in thb Tyner 
case, which was readily available. 

Tyner v. United States, 23 Appeals D. C. 324: The 
portion of the opinion of this court, quoted by the 
Government in its brief, at page 43, related tol indict¬ 
ment Xo. 1397, which charged the defendants Tyner 
and Barrett with a conspiracy to commit an offense 
against the United States, namely, to cause the de¬ 
fendant Tyner to be guilty of official misconduct in 
office, which was an offense at common law and in 
and of itself unlawful. The case is no authority for 
the proposition that where, as here, the object of the 
conspiracy is not in and of itself unlawful, the means 
need not be alleged in the indictment. 

Falter v. United States, 23 Fed. (2d) 420: The quo¬ 
tations from this case, used by counsel for thle Gov¬ 
ernment in its brief, were merely expressions I of the 
trial court and were not considered by the coqrt, on 
appeal. It is seen, therefore, that the questioh here 
under discussion was neither raised, considered, nor 
decided by the court, on appeal. 
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The Indictment is Otherwise Insufficient 


In the written opinion of the court below, after a 
thorough analysis of the indictment and a careful 
study thereof, Mr. Justice Adkins concluded not only 
that the indictment attempted to charge two separate 
and distinct offenses, in violation of well-settled rules 
of pleading, but proceeded carefully to point out that 
it was doubtful whether what he denominated as the 
first conspiracy even adequately charged a common 
design to defraud the United States. Before pro¬ 
ceeding to a discussion of the seven grounds upon 
which the trial justice grounded his doubt as to the 
sufficiency of the charge of an agreement to defraud 
the United States (R. pp. 32-33), the Government 
again attempts to becloud the issue by the citation of 
numerous cases stating well-established principles of 
law, which have no applicability to the issues in this 


case. 

On page 48 of the Government's brief appears a 
lengthy quotation from the case of Hagner v. United 
States, 285 U. S. 427. The 11011 -applicability of this 
case is apparent at a glance. The indictment was for 
violation of Section 215 of the Criminal Code, involv¬ 
ing a scheme to defraud the Merchants Transfer 
Company of this city, by the use of the mails. The 
defendants went to trial without challenging the suffi¬ 
ciency of the indictment which alleged the scheme 
and the placing in the post office in Scranton, Penn¬ 
sylvania, of a letter to execute the same, to be sent by 
the post office of the United States in an envelope ad¬ 
dressed to the Merchants Transfer Company, at 
Washington, D. C.,—and without challenging the 
jurisdiction of the court to hear and determine the 
same. After verdict of guilty, they then moved in 
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arrest of judgment, on the ground that the indict¬ 
ment failed to charge any offense within the jurisdic¬ 
tion of the court. The motion was overruled jand the 
Supreme Court used the following pertinent lan¬ 
guage : 

44 Upon a proceeding after verdict at least, no 
prejudice being shown, it is enough that the neces¬ 
sary facts appear in any form or by fair con¬ 
struction can be found within the terms of the 
indictment. * * * Upon the record before us and 
without deciding that the indictment would not 
have been open to some form of challenge at an 
earlier stage of the case, we are of opinipn that 
after verdict it is not vulnerable to the! attack 
here made upon it.” 

It is obvious that Section 1025, Revised Statjutes of 
the United States, does not dispense with the right of 
a defendant to tile a demurrer and does not, as the 
Government would infer, seek to abolish all rules of 
criminal pleadings. 

Burton v. United States, 202 U. S. 344: The Govern¬ 
ment also quotes extensively from this case. Itj states 
general principles of law which are accepted, b|it like¬ 
wise have no applicability to the indictment involved 
in this appeal. This was an indictment for violation 
of Section 1782 of the Revised Statutes U. S., wherein 
it was charged that a Senator of the United States 
agreed to receive compensation for services to a cor¬ 
poration in a matter in which the United States was 
interested, before the Post Office Department, The 
demurrer was overruled on the ground that the in¬ 
dictment did state facts sufficient to constitute ihe of¬ 
fense and that the defendant was informed with rea¬ 
sonable certainty of the nature and cause of the ac¬ 
cusation against him. 

Evans v. United States, 153 U. S. 589: The aijalysis 
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of this easel demonstrates that instead of supporting 
the Government’s contention, it in fact supports the 
defendant’s contention, for the court held that the 
crime must be charged with certainty and precision, 
and every ingredient of which it is composed must be 
clearly and accurately stated. If must be free from 
ail ambiguity and leave no doubt in the minds of the 
accused and the court of the exact offense intended to 
be charged, not only that the former may know what 
he is called upon to meet, but that upon a plea of 
former acquittal or conviction the record may show 
with accuracy the exact offense to which the plea re¬ 
lates. How can it be said that the indictment in this 


ease is free ifrom all ambiguitv? 


The court below in 


an exhaustive memorandum has set forth a number of 


points of ambiguity which raised in his mind a doubt 
as to the sufficiency and adequacy of the attempt to 
charge even the first conspiracy. The court below 
had a doubt of the exact offense intended to be 


charged, and certainly the record would not show 
ivith accuracy the exact offense attempted to be 
charged. The instant indictment cannot meet the re¬ 
quirements announced by the Supreme Court in this 


case. 


Williamson v. United States , 207 U. S. 425: The in¬ 
dictment charged the conspiracy to commit an offense 
against the United States, to-wit, subornation of per¬ 
jury, and it was urged by the appellant that there 
could be no isucli crime. It was also urged that the 
indictment did not particularize the various elements 
essential to constitute perjury and suborning thereof. 
The Supreme Court merely held that the indictment 
for conspiracy to suborn perjury need not, with tech¬ 
nical precision, state all the elements essential to the 
commission of the crimes of perjury and subornation 
of perjury. It did not hold that the gist of the of- 
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fense, namely, the conspiracy, need not be alleged with 
technical precision. 

Bannon and Midkey v. United States, 156 U.jS. 464: 
This was an indictment for conspiracy to commit an 
offense against the United States, in aiding and abet¬ 
ting the landing of Chinese laborers in the United 
States, in violation of the Chinese Exclusion Act. It 
was averred that the indictment was defective pecause 
it omitted the word “feloniously”, but the Coiirt held 
that since the offense charged was created by jstatute 
which did not use the word “feloniously”, it need not 
be employed in the indictment. The Court rather held 
that it was not necessary to allege an overt act 
against the defendant Mulkey, as the indictment did 
allege overt acts in furtherance of the objects of the 
conspiracy by his co-defendant, and this was sufficient. 
This case has no bearing upon the issues involved in 
this appeal. 

Asgill v. United States, 60 Fed. (2d) 780: This case 
is an authority for the contention of the appellees, for 
it held that Section 1025 of the Revised Statutes was 
enacted to the end that while the acused must be af¬ 
forded full protection, the guilty shall not escape 
through mere imperfections of pleading. However, this 
section must be read in connection with tli^ sixth 
amendment to the Constitution of the United States, 
and no exception should be made to the general rules 
of pleading, in favor of the charge of conspiracy. 
The indictment was held insufficient. The portion of 
the opinion quoted in the brief of Government counsel 
merely states general principals of law. The Court 
carefully pointed out that the indictment did not 
charge that any of the acts of the defendants were un¬ 
lawful nor, by any sort of inference, that the agree¬ 
ment to do them would be unlawful nor of any 
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by which their accomplishment would tend to defraud 
the Government, the Court stating: 

“The basis of a conspiracy is the unity of de¬ 
sign and purpose; it is what has been agreed to, 
and not what has been done, and so it has been 
held that several persons may, simultaneously, 
actually do, without incurring liability to punish¬ 
ment, that which, if it were the object of a pre¬ 
concerted design, would render the participants 
liable to indictment for conspiracy; nor will evi¬ 
dence that each of several defendants acted ille- 
gallv or maliciously with the same end in view 
support a charge of conspiracy, unless it appears 
that such acts were done pursuant to a mutual 
agreement (cases cited)/’ 


Obviously the indictment under consideration does 
not meet the foregoing test. It was correctly held by 
the lower court that the two paragraphs in question 
did not charge a mutual agreement between all de¬ 
fendants that the District, through Harding, should 


offer a position to Olberg at an increased salary in the 


nature of a bribe. The lack of agreement by Olberg 
with the remaining defendants was the very basis 


upon which the trial court reached its conclusion, 


holding that at most the indictment charged an agree¬ 


ment between certain unnamed defendants not ex¬ 


ceeding six in number, to the total exclusion of Ol¬ 
berg. Nowhere in the indictment was it alleged that 
Olberg agreed to accept the offer of the position as a 
bribe, the court pertinently remarking that so far as 
the charge in the indictment is concerned, Olberg may 
have told his superiors of the offer and secured their 
authority to accept the same. Instead of charging 
an agreement, at most it charged an offer unaccepted 
by Olberg. 

Hill -v. United ■ States, 42 Fed. (2d) 812, is likewise 
inapplicable. No demurrer was filed, a bill of partic- 
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ulars was furnished, and the question of tl^e suffi¬ 
ciency of the indictment arose for the first tinje after 
conviction. I 

Blum v. United States, 46 Fed. (2d) 850: Tljis case 
deals with matters of form only, and not of sulistance, 
the Court holding- that the indictment alleged in clear 
and unequivocal language the formation of t|ie con¬ 
spiracy to import from Canada, and to transport and 
possess, intoxicating liquor, in violation of the statute. 

Mendelson v. United- States, 61 App. D. C. 127: The 
indictment charged a conspiracy to commit an of¬ 
fense against the United States, namely, violation of 
the National Prohibition Act. The general language 
quoted from the opinion by the Government in its 
brief, page 53, undoubtedly states correct general 
principles of law but has no application to the ^nstant 
indictment. 

United States v. Celia, 37 App. D. C. 423: The above 
comment on the Mendelson case is equally applicable 
to this case. The indictment was for conspiracy to 
commit an offense indictable under Section 5440 Re¬ 
vised Statutes U. S. The trial court sustained a de¬ 
murrer to the indictment, on the ground that there 
could not be a conspiracy under Section 37 of the 
Criminal Code to commit an offense only locally ap¬ 
plicable to the District of Columbia (bucket shop) 
because the indictment did not adequately inform the 
defendants of the charge against them. This | court 
held that the indictment averred the essential fhcts of 
the bucket contracts intended to be made, and that 
they were such as were prohibited by the Aci, and 
that the indictment is in substantially the same form 
as was sustained in Dealy v. United States, 152 jU. S. 
539. j 

Du four v. United States, 37 App. D. C. 497, jvas a 
conspiracy to violate Section 5480, in which nlo de- 


42 


nmrrer had been filed, but the questions involved arose 
for the first time on motion in arrest of judgment. 
This court affirmed the principles for which the ap¬ 
pellees contend, when it said, at page 500: 

“Every defendant, under our Constitution, is 
entitled to be advised of the charge he is to meet, 
that he may have a fair opportunity to prepare 
his defense, and that he may avail himself of a 
conviction or acquittal thereafter. Where, how¬ 
ever, the sufficiency of an indictment is first chal¬ 
lenged in a motion in arrest, no ‘defect or imper¬ 
fection iin matter of form only,’ not tending to 
the prejudice of the defendant, will be consid¬ 
ered.” See. 1025, U. S. Revised Statutes. 

From the foregoing analvsis of the cases cited bv 
the Government, under topic 3 in its brief, at pages 
47-55, it is apparent that they state general principles 
of law inapplicable to this indictment under considera¬ 
tion, and niav readily be distinguishable from the 
questions involved in this appeal. 

The Government next, in Subdivision A under Item 
III, asserts i“Whatever is well pleaded in the indict¬ 
ment is admitted bv the demurrer.” 

* 

This is rather an exaggeration of the accepted prin¬ 
ciple of law that “facts” which are well pleaded are 

admitted bv the demurrer. Certainlv it is conceded 
* %• 

that only facts and not conclusions of law are admitted 
bv anv demurrer. It is not necessary to discuss the 
cases cited under this said Subdivision A. 

The Government, in its brief, at page 56, next as¬ 
serts a well-recognized general principle of law ap¬ 
plicable to both criminal and civil pleadings, that they 
need not negative all possible defenses or set forth 
evidenciary facts. These appellees respectfully sub¬ 
mit that this principle of law has no application to 
the questions involved on this appeal. 
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Again, at page 57 of its brief, the Government as¬ 
serts another accepted principle of law pertaining to 
the right of a defendant to insist upon a bill jof par¬ 
ticulars, but the applicability of this section| of the 
brief to the questions involved on the instant | appeal 
is not apparent. How the defects in this indictment, 
determined by the court below, can be cured I bv the 
furnishing of a bill of particulars, is not attempted to 
be shown in this section of the Government’s brief. 
Durland v. U. S ., 161 IT. S. 306, cited by the (jovem- 
ment in its brief, involved a charge of use of th<k mails 
in a scheme to defraud, and the indictment averred 
that 20 letters were deposited in the Post Office, with¬ 
out in any way specifying the character of the letters 
or the circulars. The contention was that the indict¬ 
ment should recite the letters or, by direct statement, 
should show their purpose and character, with the 
names and addresses of the addressees, so as [to in¬ 
form the defendant as to what parts of his Corres¬ 
pondence the crime is charged. Certainly this case 
has no bearing on the sufficiency of the indictment in¬ 
volved in this appeal. 

The case of Hyde v. United States , 27 App. D. C. 
362, is likewise inapplicable. It states well-recognized 
general principles of law, but sheds no light (|n the 
issues herein. 

B 

Title II of the National Industrial Recovery Act is 

Unconstitutional 

l 

The appellees contend that the Act of Congress ap¬ 
proved June 16, 1933, referred to as the National In¬ 
dustrial Recovery Act, Title II (40 U.S. C.A., Sejj. 401 
et seq.) is unconstitutional and void. In the brief 
filed by the appellees Hammond, Cole, and fjarry, 
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the unconstitutionality of Title II is discussed at 
length. In the interest of brevity, and with a desire 
not further to burden the court, these appellees adopt 
the portion of that brief which discusses the uncon¬ 
stitutionally of said Title II. 

Obviously, if said Title II is unconstitutional, then 
the indictment must fail. If said Title II is unconsti¬ 
tutional, then the President acquired no power to 
create the Public Works Administration, was not au¬ 
thorized to finance or aid in financing any public 
works project in the program of the Administrator, 
had no authority to make grants to States, municipali¬ 
ties or other public bodies, and was not authorized to 
delegate any of his powers to any appointees. Further, 
if said title is unconstitutional, the Public Works Ad¬ 
ministration had no authority to establish headquar¬ 
ters, agencies, and branches, had no authority to pre¬ 
pare a program of public works, to accept or reject 
applications, or do any of the other acts alleged in the 
inducement in the indictment under consideration; and 
the United States had no property rights in the prem¬ 
ises, and the defendants Welty and Olberg owed no 
duties as alleged therein. Further, if said Title II is 
unconstitutional, the conspiracy alleged in the charg¬ 
ing portion of said indictment cannot legally exist. 

It is axiomatic and requires no citation of authority, 
that an unconstitutional act is void ah initio. 

The court ibelow concluded that the demurrer should 
be sustained on the ground of duplicity and stated: 

“The foregoing conclusions make it unneces¬ 
sary to pass on the constitutional questions raised 
by the demurrer.” (R. p. 33.) 

Again in considering this question, the Government 
resorts to subtle and strained reasoning, and ingen¬ 
iously asserts in Subdivision D of its brief that “the 




45 


court is not concerned with the charge of the demurrer 
that Title II of the National Industrial Recovery Act 
is unconstitutional.’’ (Brief, page 59.) This was not 
the position of the Government in the court belc^w. It 
there admitted that the charge must fall if said Title 
II is unconstitutional. Again it shifts its position on 
appeal, and attempts to avoid a discussion pf the 
question of constitutionality of said title by asserting 
that this is a collateral matter which need lliot be 
considered. 

The indictment does not allege facts showing that 
the Government was to be defrauded of any money or 
property or of anything of tangible value. At) most 
it charges a conspiracy to defraud the Government of 
intangible property rights. The indictment nojwhere 
charges that any money was made available jo the 
District or to any of the defendants for the construc¬ 
tion of the project. We have at most only a change of 
conspiracy to defraud the United States of its in¬ 
tangible property rights. Therefore because <j>f the 
unconstitutionality of said Title II the United ^tates 
could not have acquired any of the property {rights 
alleged in the indictment and the conspiracy dought 
to be charged must accordingly fail. 

This distinction the Government has entirely over¬ 
looked in attempting to avoid the unconstitutiokiality 
of said Title II upon the authority of Langer v. U. S., 
76 Fed. (2d) 817, U. S. v. Soeder, 10 Fed. Supp. 944, 
and United States v. McDonald, 10 Fed. Supp. 9^8. 

In Langer v. United States, supra, Langef and 
others were convicted of conspiracy to cause the cor¬ 
rupt administration of certain acts of Congresd, for 
the promotion of their own political interests and 
financial gain, contrary to the true intent and purpose 
of said acts and ivasteful of the moneys so appfopri- 
tied and to the prejudice of the interests and wel- 
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fare of the United States. The money for relief was 
actually advanced to the State agency, and the gist of 
the offense was the conspiracy to divert this money 
from its proper uses by assessing the employees 5 per 
cent of their salary, as a contribution to the “Leader” 
newspaper. After a lengthy recital of the history of 
the Reconstruction Finance Corporation, the court 
held that it was not necessary to decide whether, as 
contended by the defendants, the money was the prop¬ 
erty of the Lmited States or that of the Reconstruction 
Finance Corporation. It is to be noted that the por¬ 
tion of the opinion quoted in the Government’s brief 
(page 59) was boldly stated by the court, without the 
citation of a single authority. This case was reversed 
because of insufficiency of the evidence. 

U. S. v. Soeder, 10 Fed. Supp. 944, merely held that 
Section 5440 Revised Statutes did not require the de¬ 
fendants to have conspired to commit an offense 
against the United States, but is broad enough to in¬ 
clude any act which interferes with or hampers the 
United States in the successful prosecution of any 
policy established by law. This is obvious from a 
reading of the statute. 

United States v. McDonald, 10 Fed. Supp. 94S, is 
likewise not in point, for the court said: 

“Assume there was an unconstitutional delega¬ 
tion of legislative power and regulations not au¬ 
thorized, still the Government did devise a pig 
buying program. Certainly those selling to the 
Government on false representations have com¬ 
mitted a crime.” (Hammerschmidt v. U. S., 265 
U. S. 182.) 

In support of the contention of the appellees that 
said Title II is unconstitutional, the attention of the 
court is respectfully directed to the following cases: 

Washington Water Power Company v. City of 
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Coeur cT Alene, 9 Fed. Supp. 263. The cohrt there 
held the National Industrial Recovery Act unconstitu¬ 
tional as applied to the facts of that case, jvhich in¬ 
volved the question of whether the National Industrial 
Recovery Act empowered the loan and £rant of 
moneys of the United States to the municipality of 
Coeur d’ Alene, Idaho, for the construction of a gen¬ 
erating plant and an electrical distribution system 
for that city. 

Missouri Public Service Company v. City I of Con¬ 
cordia, 8 Fed. Supp. 10. 

United States v. certain lands in the City 
ville, 9 Fed. Supp. 137. 

Hart Coal Corporation v. Sparks, 7 Fed. Sijipp. 160. 

United States v. Boyer, 85 Fed. 425. 

The last-mentioned case is a conclusive authority for 
the contention of the defendants that the unOonstitu- 
tionality of said Title II causes a failure of the in¬ 
dictment against these appellees. There capnot be, 
in the law, a cause of conspiracy to bribe a govern¬ 
ment official when the act under which he becajme such 
government official is unconstitutional. Boyer was 
indicted for the crime of bribery, based on Section 
5451 Revised Statutes U. S., a general statute provid¬ 
ing for the punishment of the crime of bribery. Boyer 
was charged with attempting to bribe an inspector 
of the Bureau of Animal Industry, the indictment 
charging that Boyer caused six inspectors to violate 
their duty as such inspectors, offered to give a large 
sum of money to said inspectors in their capacity as 
such and to pay them a sum of money monthly, cor¬ 
ruptly to influence, persuade, and bribe them ps such 
inspectors to do and perform acts in his favor and in 
favor of the packing houses which he represented. A 
demurrer was filed. The opinion declared the statute 
invalid, unconstitutional, and void, under which the 
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Secretary was authorized to establish regulations pro¬ 
viding for the inspection of cattle, sheep, and hogs, 
which were to be slaughtered. The question then was 
whether or not to offer a person a bribe not to do 
something which no valid and constitutional law en¬ 
joins him to perform, was an indictable offense under 
the general jbribery statute. The court quoted from 
United States v. Gibson, 47 Fed. 833, as follows: 

“The bribe offered was for an act entirely out¬ 
side the official function of the officer to whom it 
is claimed the bribe was offered. * * * The al¬ 
leged offers cannot be said to have been made to 
induce the officer to do, or omit to do; any act in 
violation of his lawful dutv.” 

w 

The Court then said: 

“In the case at bar, had the inspector received 
the bribe, it would have been no offense against 
the laws of the United States, for the reason that 
it was intended to induce him not to do a thing 
which no valid law of Congress imposed upon 
him to do. It would not have been an infraction 
of the state law, because no state law imposed 
upon him the duties alleged in the indictment; nor 
was he an officer of the state. I am unable to 
perceive, by any course of sound reasoning, that 
the facts alleged in the indictment constitute an 
offense against the United States: and hence the 
demurrer should be sustained to each of the 
three separate counts in the indictment, and the 
indictment dismissed.” 

See also Chandler v. Rutherford , 101 Fed. 774. 

IV 

The Indictment is Otherwise Insufficient 

Before proceeding to a discussion of the remaining 
criticisms of the indictment, suggested by the court 
below, the Government has, in its brief (pages 60-68, 
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inclusive) cited a number of conspiracy ca^es which, 
set forth correct principles of law but which are in¬ 
applicable to the facts of the instant case. 

The Government in its brief proceeds to citje a num¬ 
ber of cases academically defining the word “de¬ 
fraud”, and in support thereof cites such leading 
cases as Hammerschmidt v. United States, 2&5 U. S. 
182, Tyner v. United States, 23 App. D. j C. 324, 
Haas v. Henkel, 216 U. S. 462, Curley v.j United 
States, 130 Fed. 1, United States v. Moore, ^73 Fed. 
122, hanger v. United States, supra, and other cases 
cited on page 64 of its brief. These appelleei submit 
that these cases enunciate correct principles! of law 
but that an analysis of them will show their total in¬ 
applicability to the instant case. All of them lay 
down well settled principles of the law of conspiracy, 
and a great many others could be cited from the date 
of the passage of original Section No. 5440 Rey. Stats. 
(37 Criminal Code) to the broadening of the statute 
by legislative enactment down to the present time. 
Such an academic discussion of well-settled principles 
of the law of conspiracy would only burden this 
court, which has had occasion frequently to pa^s upon 
substantive principles of the law of conspiracy.! These 
appellees respectfully submit that an application of 
well-settled principles of the law of conspiracy and 
the time-honored rules of criminal pleading Remon¬ 
strates beyond a peradventure of a doubt, the (insuffi- 
ciencv of the indictment under consideration herein. 

The extreme to which the Government is forced in 
attempting to justify its indictment returned hgainst 
these defendants and others is clearly demonstrated 
by the citation in its brief, on page 64, of the fhmous 
case of Pan American Petroleum £ Transport Com¬ 
pany v. United States, 273 U. S. 456. Every student 
of the law is familiar with this civil proceeding in- 
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volving a suit to cancel oil leases. The non-applica¬ 
bility of the 1 principles there enunciated is apparent 
without burdening the court with a detailed recitation 
of the facts of that famous case. 

These appellees have hereinbefore in this brief dis¬ 
cussed the non-applicability of the case of Falter v. 
United States, 23 Fed. (2d) 420, so that it need not be 
repeated at this point. 

The Government next, at page (35, cites a number of 
cases showing that the United States may be de¬ 
frauded by being deprived of the faithful services of 
an employee. There is no doubt that this is correct, 
but the difficulty is that the indictment now before 


this honorable court does not sufficiently charge such 
a conspiracy to defraud the United States. Under 


each of those cases the law has been announced and 


is well settled by these and numerous other decisions, 
that there can be no conspiracy without an agreement. 
Unquestionably the instant indictment fails to allege 
directly and positively, as is required by the law, an 
agreement between all of the defendants whereby the 
United States would be deprived of the faithful serv¬ 
ices of an employee. 


We are not here concerned with the question of sub¬ 
stantive law, whether the United States may be so 
frauded. That is admitted. We are, however, deeply 
concerned in this appeal with a question of pleading. 
We most emphatically assert that this indictment does 
not legally and properly charge an agreement be¬ 
tween all of the alleged conspirators, the object of 
which would be to defraud the United States bv so de- 
priving it of the faithful services of any employee. 

In support of the academic principle above an¬ 
nounced by the Government, on page 65 of its brief, 
it cites six cases, and in the succeeding pages quotes 
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from several of them. Let us now proceed 'to a con¬ 
sideration of these cases: | 

In each of these cases it will be observed that an 
agreement was actually charged and found, the ob¬ 
ject and necessary result of which was so to deprive 
the United States. We have hereinbefore discussed 
the case of Crawford v. United States, 212 TtJ. S. 183 
(appealed from this court), Pan American Petroleum 
and Transport Company v. United States , 273 U. S. 
456, Haas v. Henkel } 216 U. S. 462, and Tyner v. 
United States, 23 App. D. C. 324. | 

The facts in those cases readily distinguish them 
from the case at bar. j 

United States v. Carter, 217 U. S. 286, is likewise 
readily distinguishable. This case merely h^ld that 
where an officer of the United States secretly receives 
a part of the profits gained by others in the execu¬ 
tion of contracts with the United States, over which 
he has control, the United States is entitled t^ a de¬ 
cree in equity for the amount he received, add this 
even though the Government camiot prove fraud or 
abuse of discretion, in support, or that it has suffered 
actual loss. Obviously this case is so distinguishable. 

Miller v. United States, 24 Fed. (2d) 353, is familiar 
to all students of the law, by reason of the prominence 
of the parties defendant. Miller was Alien Property 
Custodian. By reason of the facts in that chse, to 
which wide publicity was given, there was no question 
that the Government was defrauded of its ri^ht to 
have the disinterested and conscientious service of its 
employee, and was actually deprived of mone^ over 
which it had possession and dominion. The chicane 
and deceit was clearly demonstrated, not only by the 
charge in the indictment, but by the evidence. Such 
chicane and deceit—charged and shown to hav<^ been 
practiced—impaired, obstructed, and defeated th^ law- 
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ful functions of government; and obviously the per¬ 
sons responsible therefor violated the conspiracy stat¬ 
ute. By the widest stretch of the imagination, this 
case cannot be considered as a precedent for the ques¬ 
tions of pleading involved herein. 

Before proceeding most ineffectually, it is sub¬ 
mitted—as will appear more fully hereinafter—, to 
answer specifically the seven objections to what Mr. 
Justice Adkins denominated the first conspiracy at¬ 
tempted to be charged, the Government cites in its 
brief the chse of Dufour v. United States, 37 App. 
D. C. 497, the inapplicability of which has hereinbe¬ 
fore been demonstrated. 

It then quotes from United States v. Mitchell, 141 
Fed. 666. This case merely involved the question of 
whether scienter was sufficiently alleged, that is, 
whether it was sufficiently alleged that the defendants 
knew that the public lands were to be falsely and 
fraudulently entered. 

The Government next quotes at length (brief, pages 
72-73) from 1 Dunbar v. United States, 156 U. S. 185, 
which cannot afford a precedent for decision of the 
questions presented on this appeal. In that case the 
court announced that a defendant who awaits until 
after verdict waives all objections to form or to the 
fact that the indictment is inartificially drawn, holding 
that a charge that the defendant wilfully, unlawfully, 
and knowingly, and with intent to defraud the reve- 
nues of the United States, smuggled into the United 
States prepared opium, carries with it a direct aver¬ 
ment that he knew that the duties were not fully paid, 
and is not subject to the objection that scienter is not 
alleged. 

The last case cited by the Government is Price v. 
United States, 165 U. S. 311 (Government’s brief, 
page 73). This case merely held an indictment suffi- 
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cient because it did, in fact, state that the book was 
obscene to the knowledge of the defendant, who know¬ 
ingly and wilfully, with such knowledge, deposited it 
in the mails, in violation of Section 3893 Rdv. Stats. 

Having thus cited cases totally inapplicable to the 
questions here presented, the Government jittempts 
then, in its brief (pages 73-77), to answer oply three 
of the seven pertinent criticisms of the trial! justice, 
attempts to answer the tirst three most ineffectually 
(as will be hereinafter demonstrated), and because it 
cannot logically refute the poignant criticism^ of the 
trial justice, under reasons “d” to “g”, inclusive, 
merely contents itself with stating that such criticisms 
would “seem to relate to a possible demand for a bill 
of particulars, rather than to any invalidity in the 
charge of conspiracy to defraud” (Government*s 
brief, page 77). j 

The court below pertinently remarked: j 

“So far as appears, the Willacy District had 
the legal right to abandon the open canal and 
gravity system and to substitute a redwood pip¬ 
ing pressure system. 

“The fact that the defendants who arp inter¬ 
ested in redwood lumber might persuade the 
Willacy County authorities to make the change 
in their plans is not shown to be unlawful.” 
(R. p. 32.) 

i 

The Government in its brief has attempted to 
show that by reason of the allegations in the indict¬ 
ment, the Willacy County District had no right to 
abandon the open canal system and substitute! a pipe 
pressure system, but it carefully avoids any comment 
upon the second sentence in the above quotation, 
thereby tacitly admitting the truth thereof. Tpere is 
in the language of the indictment no justification for 
the conclusion of the Government that the district 
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was bound by its original plans. Had the Government 
intended to charge the absence of power in the Will¬ 
acy County District to abandon the plans for the open 
and gravity system and to substitute a redwood pip¬ 
ing pressure system therefor, it could easily—in un¬ 
mistakable language—have so charged, and the Gov¬ 
ernment would not now be driven to the necessity of 
averring such a cliarg*e by inference from language 
used. 

The court below next stated: 


“There is nothing in the indictment to cause 
the conclusion that the pipe pressure system 
would be, more expensive than the open canal and 
gravitv svstem. Therefore it is not shown that 
tiie mere change from one svstem to another 
would result in any increase in the loan and grant 
to be made by the United States.” (R. p. 32.) 


The Government attempts to answer this pertinent 
criticism of the first conspiracy alleged, by averring 
that the indictment asserts that by changing the speci¬ 
fications, the defendants were “arbitrarily and cor¬ 
ruptly” to obtain a profit of $400,000. Xo facts are 
stated to justify these legal conclusions and no at¬ 
tempt is made in the Government’s brief to answer 
the last criticism by Mr. Justice Adkins of the indict¬ 
ment (R. p. 33), which is a complete answer to the 
above suggestion of the Government in answer to the 
second criticism of Mr. Justice Adkins, who stated: 

“It is alleged that the United States was to be 
defrauded of its moneys. This is broad enough 
to include both the loan and grant. The indict¬ 
ment specifies only the item of $400,000, which is 
said to be the profit to be made by certain de¬ 
fendants on their contract for constructing the 
piping system. * * * 

“If it is intended to charge that the Govern¬ 
ment was to be defrauded of money because the 
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contract would be let at a greater prijse than 
would be required but for the conspiracy, j I think 
it should be alleged that the profit before de¬ 
scribed ivas unreasonably high or teas \greater 
than was usual or customary under su)ch con¬ 
tracts. The present indictment does non allege 
specifically that the conspiracy, if successful, 
would have resulted in adding to the cos^ of the 
project or increasing in any way the amount of 
the loan or grant to be made by the | United 
States.” (R. p. 33; Italics ours.) j 

Apparently, therefore, the legal conclusions] do not 
constitute an answer to the second criticism of the 
learned trial justice. 


The Government, at page 77 of its brief, attempts 
to answer the third criticism of Air. Justice ojxlkins: 


“The allegation that the defendant Hoarding 
was ‘an influential and dominating factor in said 


Willacy County District’ is insufficient to justify 
the conclusion that he was able to bring about 
the change in systems unless that change was 
thought to be desirable by the other directors.” 


Certainly “influential and dominating factoid” is a 
conclusion of law. The indictment does not J allege 
facts justifying these legal conclusions and ddes not 
charge that Harding did bring about, by reason} of his 
influence, a change in the systems which was Consid¬ 
ered undesirable by the other directors. This allega¬ 
tion so flagrantly violates the rules of criminal 
pleading that it requires no further comment. 

The Government has not even attempted in its brief 
(page 77) to answer the remaining pertinent criti¬ 
cisms of the trial justice, contenting itself to 
that they “seem to relate to a possible demand 
bill of particulars, rather than to any invalidity jin the 
charge of conspiracy to defraud.” j 

The Government did not attempt to answer these 


assert 
I for a 



56 


criticisms because it could not give any logical ex¬ 
planation in answer thereto. They are the following: 

“(d)|The indictment charges that the specifica¬ 
tions were to be so framed as to make the cost of 
other materials so exorbitant as to exclude them 
from consideration. From the argument 1 re¬ 
ceived the impression that the Government con¬ 
tended that the defendants had definitelv decided 

* 

they wanted redwood piping to be used, but they 
intended to prepare specifications which would 
call for bids on the various materials, and that 
as to the other materials the specifications would 
make unreasonable and unnecessary requirements 
for the purpose of preventing their use. Pre¬ 
sumably pipes to distribute water under pressure 
must have certain size, thickness, strength, and 
lasting qualities. If the scheme was that as to 
materials other than redwood the specifications 
would require greater strength or thickness or 
size, or greater power of resistance to rot or rust 
than were necessary or usual, those facts should 
be stated in the indictment.” (R. pp. 32-33.) 

“(e) It is difficult to understand how the de¬ 
fendants could secure control of the exclusive 
right to quote prices on redwood to be used on the 
Willacy; County project. If the facts showing 
how this was to be done are set forth, the court 
mav then determine whether such control was to 


be obtained legally or illegally, or whether the 
control was real or only apparent. 

“(f) The indictment alleges that the United 
States was to be deprived of its right to have 
competitive bidding on the contract; but the in¬ 
dictment does not set forth facts sustaining this 
allegation. If such a requirement exists under 
Texas laws, the court of course can take judicial 
notice thereof, but if the requirement was to be 
one of conditions imposed by the Administrator 
in making the loan, that fact should be alleged. 
Of course, the laws of the United States on the 
subject of competitive bidding are not applicable. 
“(g) It is alleged that the United States was to 
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be defrauded of its moneys. This is broad 
enough to include both the loan and grant. The 
indictment specifies only the item of $4p0,000, 
which is said to be the profit to be made tyy cer¬ 
tain defendants on their contract for constructing 
the piping system. It is alleged that tli^se de¬ 
fendants ‘were arbitrarily and corruptly td fix as 
their bid for the construction of the high-piiessure 
pipe lines’ a price which would allow theita said 
profit, which was to be 30 per cent of the actual 
cost to them of the performance of the work. 

“If it is intended to charge that the Govern¬ 
ment was to be defrauded of money because the 
contract would be let at a greater price than 
would be required but for the conspiracy, f think 
it should be alleged that the profit befope de¬ 
scribed was unreasonably high or was greater 
than was usual or customary under suc^i con¬ 
tracts. The present indictment does not | allege 
specifically that the conspiracy, if successful, 
would have resulted in adding to the cost |of the 
project or increasing in any way the amount of 
the loan or grant to be made by the United 
States.” 

In the interest of brevity, these appellees adopt the 
remaining points of the brief of the appellees Ham¬ 
mond, Cole, and Barry, not herein specifically covered 
or mentioned. 

V 

CONCLUSION 

For the foregoing reasons it is respectfully sub¬ 
mitted that the judgment of the court below, sustain¬ 
ing the demurrer of the appellees to the indictment, 
should be affirmed. 

Respectfully submitted, j 

GEORGE D. HORNING, Jr., | 
Attorney for Appellees William A. Harding 

and Frank P. McElwr^th. 
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PRELIMINARY STATEMENT. 

I 

^ j 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, sustaining l^he de¬ 
murrer of appellees to an indictment in one cojint, in 
which it was sought to charge the appellees with j a con¬ 
spiracy to defraud the United States, in violation of 
Section 37, of the Criminal Code, and dismissing said 
indictment. (R. 27) 
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For convenience the appellant will sometimes here¬ 
inafter be referred to as the government, and the ap¬ 
pellees as the defendants. 

THE STATUTE. 

“If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States in any manner or for any purpose, 
and one or more of such parties do any act to effect 
the object of the conspiracy, each of the parties to such 
conspiracy shall be fined not more than $10,000, or im¬ 
prisoned not more than two years, or both.” (Criminal 
Code, Section 37; 18 U. S. C. A. 88.) 

ANALYSIS OF THE INDICTMENT. 

(a) Matter of inducement alleged in indictment. 

The indictment recites the enactment of the act of 
Congress approved June 16, 1933, referred to as the 
National Industrial Recovery Act, and sets out the 
provisions of Section 1, Title I of said act (15 U. S. 
C. A., Sec. 701). (R. 3, 4.) 

The indictment then recites that the Congress gave 
to the President of the United States power to create 
an agency to be known as the Federal Emergency Ad¬ 
ministration of Public Works, and to appoint a Federal 
Ernergenev Administrator of Public Works, who was 
authorized under the direction of the President to pre¬ 
pare a comprehensive program of public works; by the 
National Industrial Recovery Act (Title II, Section 
203 (a) ), with the view to increasing employment 
quickly (while reasonably securing any loans made by 


the United States), the President was authorized 
through the Federal Emergency Administrator of 
Public Works, or through such other agencies as he 
might create: (R. 4) 

(1) To finance or aid in the financing of ai^y public 
works project included in the program prepared un¬ 
der the direction of the President by the !Federal 
Emergency Administrator of Public Works] pursu¬ 
ant to the provisions of said act. 

(2) And to make grants to States, municipalities or 
other public bodies for the construction, repair or im¬ 
provement of any such project; such grant nLt to be 
in excess of 30 per centum of the cost of the l^bor and 
materials employed upon such project. 

(3) By said act (Title II, Section 201 (a) ), t^ie Pres¬ 
ident is authorized to delegate any of his powers and 
functions under said act to such officers, agehts and 
employes as he might designate or appoint. 

(4) By said act (Title II, Section 220), tlje Con¬ 
gress appropriated for the purposes of said law, the 
sum of $3,300,000,000. (R. 4) 

The indictment then alleges: 

i 

“That, in accordance with the provision^ of the 
said National Industrial Recovery Act, by appro¬ 
priate authority and by appropriate orders, rules 
and regulations,” (R. 4) 

(a) “There w^as appointed a Federal Emergency 
Administrator of Public Works”; 

(b) 44 Headquarters of the Federal Emergency 
Administration of Public Works was $et up 
and established in the City of Washington, Dis¬ 
trict of Columbia”; 
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(c) “Certain agencies and branches of the said 
Public Works Administration in Washington were 
set up and established in various states of the 
United States for the purpose of representing in 
said states the said Public Works Administration 
in Washington, one such agency and branch being 
established in the City of Fort Worth, State of 
Texas.” (R. 4, 5.) 

(It will be noted that the indictment does not allege 
that the President of the United States, pursuant to the 
provisions of said act issued any executive order, nor 
is it alleged that any “orders, rules and regulations” 
were made and promulgated by any officer of the gov¬ 
ernment, purporting to act pursuant to any authority, 
to whom the President delegated any of his “powers 
and functions” under said act, the indictment merely 
stating as a conclusion that these several matters and 
things were accomplished “by appropriate authority 
and by appropriate orders,” etc.) 

The indictment then alleges that the Federal Emer¬ 
gency Administrator of Public Works prepared a com¬ 
prehensive program of public works, which included 
the entertaining by the Administrator of applications 
by states, municipalities and other public bodies for 
grants and loans on certain public works projects, and 
that it was in the power and discretion of the Admin¬ 
istrator to accept or reject such applications, with or 
without qualification, or to require of an applicant the 
performance of certain acts as a condition to the 
granting of such application. (R. 5) 

It then alleges that the National Industrial Recovery 
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Act, and the organization set up pursuant thereto, con¬ 
tinued in force and effect throughout the period of the 
alleged conspiracy, and during said period “the ad¬ 
ministration, declarations and policies of thejsaid act 
were and continued to be lawful functions of fhe Gov¬ 
ernment of the United States.’’ j 

(The conclusion of law that the declarations and 
policies of said act were lawful functions of ffie Gov¬ 
ernment, evidently is based upon the declaration of 
policy recited in Section 1, Title I, of said actj. As to 
this “declaration of policy,” the Supreme Court of 
the United States, in Panama Refining Company v. 
Ryan, 293 U. S. 388, 418 (decided January 7, 1935), 
said: j 

“It is manifest that this broad outline j is sim¬ 
ply an introduction of the Act, leaving tlje legis¬ 
lative policy as to particular subjects to be de¬ 
clared and defined, if at all, bv the subsequent sec¬ 
tions.”) * I 

I 

i 

I 

The indictment then recites that throughout the 
period of the alleged conspiracy there existed! in the 
State of Texas a duly created body politic a|id cor¬ 
porate described as a conservation and reclamation 
district, known as the Willacy County Water Control 
and Improvement District Number One, and that, 

(a) Its affairs were under the control of a beard of 
directors consisting of five members; 

(b) That the Willacy County District had Author¬ 
ized an issuance of bonds in the sum of $7,500,(j)00 for 
the purpose of financing the construction of a System 
of irrigation; 
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(c) That Willacy Countv District caused to be made 
plans and specifications for the construction of the ir¬ 
rigation project, and construction thereof was begun; 

(d) Thereafter, because of lack of funds, work was 
discontinued before completion and Willacy County 
District made application to the Reconstruction Fi¬ 
nance Corporation for a loan to continue the work; 
(R. 5) 

(e) Thereafter, Willacy County District withdrew 
said application from the Reconstruction Finance Cor¬ 
poration, submitted it to the Public Works Adminis¬ 
tration in Washington, and there prosecuted an appli¬ 
cation for a loan and grant under the provisions of the 
National Industrial Recovery Act, and filed in connec¬ 
tion with said application plans and specifications 
which provided for the construction of a gravity and 
open canal system of irrigation, and in connection 
with the application offered the United States as se¬ 
curity for the loan applied for, bonds of Willacy 
County District, maturing as late as 1968. (R. 6) 

The indictment then alleges that on December 8, 
1933, the Federal Emergency Administrator of Pub¬ 
lic Works “set aside and allocated” the sum of $4,- 
853,000 “for the purpose of making from and out of 
that sum” a grant and loan to Willacy County District 
for the construction of the irrigation project, based 
upon the plans for a gravity and open canal system 
of irrigation on condition (a) that the number of acres 
to be irrigated should be 75,000,. instead of 125,000 
which had been applied for; (b) “and on certain other 
conditions not pertinent to this indictment.” 
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i 

It then recites that the amount of the jgrant of 
money to be made to the Willacy County District 
would depend upon the cost of labor and ijiaterials, 
and could not exceed 30 per centum thereof. | 

The indictment then recites that in connection with 
the application of Willacy County District, ahd in the 
consideration by the Federal Emergency Adjninistra- 
tor of Public Works as to whether the United States 
should allow the grant and loan applied for, th[e United 
States had certain valuable rights and properties as 
follows: I 

(1) The right to have the governmental functions 
set up by the National Industrial Recovery | Act ad¬ 
ministered in a fair and effective manner; 

(2) That the contract to be let by the Willacy County 
District for the construction of the irrigation project 
should be let by means of competitive bidding; 

(3) That the contract should be let to the lowest re¬ 
sponsible bidder supplying suitable workmanship and 
material, and at the same time conforming to the pro¬ 
visions of the National Industrial Recovery ^ct. 

The indictment then recites that in reaching a con¬ 
clusion and determining action which would 'best se¬ 
cure the interest and policies of the United States, the 

i 

Federal Emergency Administrator of Public | Works, 

(a) Depended upon the opinions and reconjmenda- 
tions of his subordinates in the Public Works Admin¬ 
istration in Washington and in Fort Worth, j Texas; 

(b) The United States and the Administrator had 
the right to receive the “sincere and honest ahd con¬ 
scientious opinions and recommendations of salid sub¬ 
ordinates”; 
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(c) The United States had the right to the “faithful 
and honest and conscientious services of the said em¬ 
ployees.” (R. 6) 

The indictment then recites that Perrv A. Weltv 

i * * 

from September 1, 1933, to June 1, 1934, was employed 
as engineer examiner in the Public Works Administra¬ 
tion in Fort Worth, Texas, and that as such engineer 
examiner it was the dutv of Weltv to examine, con- 
sider and pass upon the engineering features of appli¬ 
cations and plans and specifications filed in connection 
therewith “for loans and grants from the Federal 
Emergency Administrator of Public Works on certain 
irrigation projects in the State of Texas,” and there¬ 
after to make recommendations to his superiors in the 
Public Works Administration in Fort Worth, Texas. 
(E. 6 , 7) 

The indictment then recites that on April 1,1934, the 
Willacy County District in connection with the appli¬ 
cation, and by way of conforming to the conditions 
made by the Federal Emergency Administrator of 

Public Works at the time of the allocation of the monev 

* 

for a loan and grant to the Willacy County District, 
submitted to the Public Works Administration in Fort 
Worth, Texas, certain engineering data, including 
plans and specifications for the construction of a grav¬ 
ity and open canal system of irrigation to cover 75,000 
acres of land in Willacy County District; that the plans 
and specifications were referred to Welty as such en¬ 
gineer examiner for his examination, consideration 
and recommendation to his superiors, whose duty it 
was to cause all plans and specifications submitted in 
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connection with applications for grants and loans to 
be forwarded with their recommendations fo the Pub¬ 
lic Works Administration in Washington fc^r examina- 

i 

tion and final recommendation to the Federal Emer¬ 
gency Administrator of Public Works. (E. i) 

The indictment then recites that Charles! R. Olberg 
from August 17, 1933, to February 1, 193$, was em¬ 
ployed in the Public Works Administratiorj in Wash¬ 
ington as an engineer examiner on irrigation projects; 
that it was the duty of Olberg to “examine^ consider, 
counsel, supervise and pass upon the engineering fea¬ 
tures” of applications and plans and specifications for 
loans and grants from the Federal Emergency Admin¬ 
istrator of Public Works “on irrigation projects 
throughout the United States,” and thereafter, to 
make proper recommendations to his superiors in the 
Public Works Administration in Washington: and as 
such engineer examiner, Olberg had the confidence and 
trust of his superiors in the Public Works j Adminis¬ 
tration in Washington, “and his said superiors, and, 
through them, the Federal Emergency Adniinistrator 
of Public Works would be greatly influenced by the 
recommendations, acts and statements of saill Charles 
R. Olberg and would be guided largely thereby in their 
own recommendations and actions respectively on said 
applications.” (R, 7) 


(It is to be noted that the indictment does ijiot allege 
that any duty was imposed upon Olberg witji respect 
to the Willacy County District project. It is jtrue that 
the indictment alleges that his duty related t<j> “irriga¬ 
tion projects throughout the United States,” but it does 
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not allege directly that it included any duty respect¬ 
ing the Willacy County District project. Moreover, 
the indictment does not allege that the Willacy County 
District application and plans and specifications were 
referred to Olberg, or that he was called upon to per¬ 
form any duty with respect thereto.) 

The indictment then recites that William A. Hard¬ 
ing was one of the directors of the Willacy Countv 
District, and was “an influential and dominating fac¬ 
tor in the acts of the said Willacy County District. ,, 
(K. 7) 

(It will be noted that the Willacy County District 
Board consisted of five members, and the indictment 
does not contain any allegations of fact showing in 
what manner, by what means, or in what respect Hard¬ 
ing was “an influential and dominating factor” in the 
acts of said board.) 

The indictment then recites: 

(a) Leonard C. Hammond was Vice President of 
the Hammond Lumber Company; 

(b) Harry W. Cole held himself out to be Vice Presi¬ 
dent of the Hammond & Little River Redwood Lum¬ 
ber Company, Ltd., a subsidiary of the Hammond Lum¬ 
ber Company; 

(c) James P. Barry held himself out to be an em¬ 
ployee of Hammond & Little River Redwood Lumber 
Company, Ltd.; 

(d) The acts done in the name of the Hammond Lum¬ 
ber Company were acts done by the defendants, Ham- 
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mond, Cole and Barry, who purported to act as duly 
authorized representatives of Hammond Lumber Com¬ 
pany. (R. 7, 8) ! 

i 

i 

The indictment then recites that Frank! P. McEl- 
wrath was a private individual, actively inierested in 
the application of the Willacy County Disjrict for a 
loan and grant from the Federal Emergency Adminis¬ 
trator of Public Works. (R. 8) j 

(The indictment does not allege in what respect Mc- 
Elwrath was interested in the application. | It is not 
alleged that he was interested by reason of any ul¬ 
terior motive or any expectation of private gain or 
profit.) i 

i 

(b) The charging portion of the indictment. 

! 

The indictment then charges that the defendants, 
Harding, Olberg, Welty, Barry, McElwrath, Ipammond 
and Cole continuously from April 1 , 1934, to December 
1,1934, “under the circumstances and conditions afore¬ 
said, each then well knowing all the premises aforesaid 
in this indictment,” conspired to defraud tl^ 

States of and concerning its properties, r 
moneys as follows: 


e United 
^ghts and 


(1) “Of and concerning its right to have the 
governmental functions set up by the National In¬ 
dustrial Recoverv Act administered in a fair and 

* 

and effective manner”; 

(2) “Of and concerning its right to have the 
contract for the construction of the j Willacy 
County project let by means of competitive bid¬ 
ding”; 



(3) “Of and concerning its right to have the con¬ 
tract for the construction of the Willacv County 
project let to the lowest responsible bidder sup¬ 
plying suitable material and workmanship and 
complying with the provisions of the National In¬ 
dustrial Recovery Act”; 

(4) “Of and concerning its right freely and fully 
to contract in the matter of the application of the 
Willacy County District, for a loan and grant from 
the Federal Emergency Administrator of Public 
Works”; 

(5) “And of and concerning its right to the 
faithful, honest, conscientious, unbiased and un¬ 
prejudiced services of said Charles R. Olberg, as 

such employee aforesaid of the United States”; 

(6) “And further to defraud the United States 
of large sums of money appropriated by Congress 
for the administration of the said National Indus¬ 
trial Recovery Act, as will hereinafter be more 
fully set forth.” (R. 8) 

(c) Manner and means by which the alleged con¬ 
spiracy was to be accomplished. 

(1) Defendants were to bring about the rejection by 
the Federal Emergency Administrator of Public 
Works of plans and specifications which had been sub¬ 
mitted bv Willacv Countv District and referred to 

* * w 

Weltv, providing for construction of project to cover 
75,000 acres of lands by means of the “gravity and 
open-canal system of irrigation” which required the 
use of a small quantity of piping or piping material. 

(2) Were to cause the drawing and writing, and the 
approval by the Federal Emergency Administrator of 
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Public Works thereof, of plans and specifications 
which should provide for a pipe pressure system of ir¬ 
rigation which employed low pressure and jiigh pres¬ 
sure pipes and pipe lines, and required th4 use of a 
large quantity of piping and piping material. (R. 8, 

9) * | 

i 

I 

The indictment, instead of alleging facts showing 
the manner and means by which the alleged conspir¬ 
acy was to be accomplished, then further fecites by 

way of inducement (R. 9'): j 

I 

I 

(a) “That there were many different! kinds of 

material for making the necessary piping for 
the pipe pressure system of irrigation,! any one 
of which kinds of material could and flight be 
used for the construction of the Willacy County 
irrigation project by means of the pipe i pressure 
system”; J 

(b) Among these materials were concrete, steel, 

a wood piping material known as redwjood, cre- 
osoted fir and treated fir; > 

(c) “And there were then and there rhany per¬ 
sons and corporations producing, manufacturing 
and offering for sale each of the said different 
kinds of piping material”; 

(d) “That each of these different kinds iof mate¬ 
rial had its peculiar advantages and disadvan¬ 
tages as to durability, cost and other pertinent 
properties which would make it a more desirable 
or less desirable material for the construction of 

i 

a pipe pressure system of irrigation by fhe Wil- 

lacv Countv District.” I 

» * 


i 
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After having alleged these several additional mat¬ 
ters by way of inducement, the indictment charges 
that the “defendants well knowing all the premises 
aforesaid”: 

(1) “Were to write and cause to be written and 
to bring about the subsequent approval thereof by 
the Federal Emergency Administrator of Public 
Works, specifications of such a nature as to make 
the cost of constructing the high-pressure pipe 
lines on the project by the use of any material 
other than redwood piping material prohibitive 
and, commercially and practically, impossible”; 

(2) And so to close the bidding for the contract for 
the construction of the said high pressure pipe lines on 
the said project, for all practical purposes, to all bid¬ 
ders except bidders who were to use redwood piping 
material in the construction of the high pressure pipe 
lines. (R. 9) 

Evidently resuming the allegations as to the man¬ 
ner and means by which the alleged conspiracy was to 
be accomplished, the indictment then alleges (R. 9): 

(1) Hammond, Cole and Barry were to cause all 
those manufacturing and producing redwood lumber 
which is used in the manufacture of redwood piping 
to agree to place in the name of the Hammond Lumber 
Company the absolute control of the quoting of prices 
of redwood lumber for the project. 

(2) Hammond, Cole, Barry and McElwrath, in the 
name of the Hammond Lumber Company, or McEl- 
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wrath or others unknown, were to bid for the Construc¬ 
tion of the high pressure pipe lines by the usq of red¬ 
wood piping material. (R. 9, 10) 

Further, by way of inducement, the indictmjent then 
recites that there were others engaged in the qonstruc¬ 
tion business who were capable of constructing the 
high pressure pipe system, using redwood material 
therefor, “as the defendants then and th^re well 
knew.” 5 

And then, evidently resuming recitals as to the man¬ 
ner and means by which the alleged conspiracy was to 
be accomplished, the indictment alleges: j 

i 

(1) Said defendants (Hammond, Cole, Bafry and 
McElwrath), by refusing, in the name of the Ham¬ 
mond Lumber Company, 

(a) To quote any price whatever for redwood lum¬ 
ber to any other contractor or prospective bidder; 

(b) Or by quoting in the name of the Hammond 
Lumber Company to such other contractor or prospec¬ 
tive bidder prices for redwood lumber which wpuld be 
grossly exorbitant and prohibitive; 

(c) Or by other means to the grand jurors afjoresaid 
unknown;— 

were to make it impossible for others, without great 
financial loss, to make a bid for the contract tor the 
construction of the high pressure pipe lines j which 
would be as low as the bid of said defendants, and 
thus they were to assure the awarding of the contract 
to themselves long before the said award wad to be 
made. I 


i 
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The indictment then recites that “it was further a 
part of the conspiracy aforesaid,” that the defendants 
having assured themselves the awarding of the said 
contract in the manner hereinbefore set forth, were 
arbitrarily and corruptly to fix as their bid for the 
construction of the high pressure pipe lines on the 
project aforesaid, a price which would allow to the de¬ 
fendants a profit of, to wit, thirty per centum of the 
actual cost to the said defendants for the performance 
of the said contract and were thereby to procure for 
themselves, by means of the conspiracy herein set 
forth, a profit of, to wit, Four Hundred Thousand Dol¬ 
lars. (R. 10) 

(The foregoing recital that “it was further a part 
of the conspiracy aforesaid” is a mere conclusion. The 
recital that the defendants were “arbitrarily and cor¬ 
ruptly to fix as their bid,” is likewise a mere conclu¬ 
sion. 

It will be noted that the indictment does not allege 
as a fact that the price to be so fixed would be exces¬ 
sive, or that it would inordinately, or unreasonably 
high, or in anywise increase the cost of construction.) 

Allegations of separate and distinct conspiracy, as 
held by the court below. 

Having alleged what is claimed to be the manner 
and means by which the alleged conspiracy was to be 
accomplished, the indictment, resuming allegations by 

wav of inducement, recites: 

« * 

(1) That the Willacy County District was without 
financial means with which to construct the project 


and depended for its prosecution of said project on 
the final approval by the Federal Emergency Admin¬ 
istrator of Public Works of plans and specifications 
for the construction of said project, and tljie subse¬ 
quent payment of a loan and grant of fundjs by the 

Federal Emergency Administrator of Public Works 

° - 

to the Willacv Countv District in accordance with 

► ► i 

its application. 

The indictment then recites, “and it was a part of 
the conspiracy aforesaid” that the defendants, 


(1) Should submit and cause to be submitted to the 
Federal Emergency Administrator of Publict Works 
in connection with the application, plans and Specifica¬ 
tions which “by means of the conspiracy hereinbefore 
described, should be of such a nature as to Close the 
bidding for the contract for the construction of the 
high-pressure pipe lines on the said project for all 
practical purposes to all bidders except biddprs who 
were to use redwood piping and piping material, all 
of which the said Charles R. Olberg then and there 
well knew.” (R. 10) j 

(The recital that “it was a part of the conspiracy 
aforesaid” is a mere conclusion, and the acts jthus al¬ 
leged cannot thus be made a part of the alleged pri¬ 
mary conspiracy. 

It will be noted that the foregoing matters of fact 
recited by way of inducement are charged ini the in¬ 
dictment to have been well known to the defendant, 
Olberg. There is no allegation in the indictment that 
any of these matters of fact were well knowh to the 


18 


other defendants. Consequently such allegations of 
fact cannot be imported into the alleged conspiracy 
sought to be charged in the indictment against any 
of these defendants, other than the defendant, Olberg.) 

The indictment then recites that “it was a part of 
the conspiracy aforesaid” that Olberg, while employed 
as engineer examiner in the Public Works Adminis¬ 
tration in Washington at a salary of $6,000 per an¬ 
num, should be offered bv the Willacy Countv Dis- 
trict, through defendant Harding, a position as en¬ 
gineer for the Willacy County District on the con¬ 
struction of the irrigation project, at a salary of 
$10,000 per annum. (R. 10, 11) 

(The allegation that “it was a part of the conspiracy 
aforesaid” is a mere conclusion.) 

The draftsman of the indictment, resuming, recites 
(R. 11), “it was further a part of the conspiracy afore¬ 
said” that Olberg, being guided, influenced, predis¬ 
posed, and actuated by his personal and pecuniary in¬ 
terest in the said position which was to be offered him 
bv the Willacv Countv District, 

(a) “Instead of giving his honest, faithful and 
conscientious services to the United States”; 

(b) “And instead of giving consideration, in the 
interests of the United States, to the comparative 
advantages and disadvantages of the gravity and 
open-canal system of irrigation and the pipe-pres¬ 
sure system of irrigation as the method and plan 
of the constructing of said project”; 

(c) “And instead of giving consideration in the 
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interests of the United States, to the comparative 
advantages and disadvantages of the vajrious ma¬ 
terials for high-pressure pipe lines, that jis to say, 
concrete, steel, redwood and creosoted fi^”; 

(d) “And instead of using his training, knowl¬ 
edge, experience and judgment in the interests of 
the United States, as such engineer examiner in 
the Public Works Administration in Washington, 
was”: 

■ i 

“Arbitrarily and corruptly to use his influence 
and power by way of recommendations to his su¬ 
periors in the Public Works Administration in 
Washington, and otherwise, to bring about the 
approval by the Federal Emergency Adjninistra- 
tor of Public Works, of a grant and loan to the 
Willacy County District for the construction of 
said project by means of a pipe-pressur^ system 
using redwood piping on high-pressure pjpe lines, 
whereby the United States was to be deprived”— 

(1) “Of its valuable right to have effectively 
administered the governmental functions set up 
by the National Industrial Recovery Act”; 

(2) “Of and concerning its right to have the 

said contract let by means of competitive bid¬ 
ding”; i 

(3) “Of and concerning its right freely to con¬ 
tract in the matter hereinbefore set forth”; 

(4) “Of and concerning its right to the faithful, 
honest, conscientious, unbiased and unprejudiced 
services of the said Charles R. Olberg”; ! 

(5) “To be deprived of large sums of money of 
the funds appropriated by Congress for the ad¬ 
ministration of the said National Industrial Re¬ 
covery Act.” 
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(It is again to be noted that the allegation that “it 

was further a part of the conspiracy aforesaid” is a 

mere conclusion.) 

(The allegations of the indictment, beginning with 
the recital (R> 10) “that throughout the period of the 
conspiracy charged in this indictment, the said Will¬ 
acy County District was without financial means with 
which to construct the project aforesaid and depended 
for its prosecution of said project on the final approval 
by the Federal Emergency Administrator of Public 
Works, among other things, of plans and specifications 
for the construction of the said project and the subse¬ 
quent payment of a loan and grant of funds by the said 
Federal Emergency Administrator of Public Works 
to the said Willacy County District, in accordance 
with its said application”; that such matter \vas “a 
part of the conspiracy,” and the remaining allegations 
to the conclusion of the charging portion of the indict¬ 
ment (R. 11) seek to allege a conspiracy separate and 
distinct from the primary conspiracy sought to be al¬ 
leged in the indictment against all of the defendants. 

Again, it should be borne in mind that as to these 
latter allegations there is no charge that the matters 
of fact therein recited were known to anv of the de- 
fendants other than the defendant Olberg.) 

(d) Overt acts, and conclusion. 

Then followi the overt acts, and the conclusion of 
the indictment. (R. 11-15) The overt acts cannot cure 
the defects in the indictment. In the argument on the 
demurrer the overt acts will not be discussed. 
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THE DEMURRER. 

The defendants, Hammond, Cole and Baifry, inter¬ 
posed a demurrer to the indictment for reasons which 
are fundamental; the demurrer attacks the validity 
of the indictment upon several substantial grounds, 
which in the interest of brevity need not be set out 
here, but will be fully discussed under the appropriate 
headings of the argument. (R. 15-20) 

| 

. i 

OPINION OF THE TRIAL COURT SUSTAINING 

THE DEMURRER. 

i 

The opinion of the trial court (R. 27-28) j analyzes 
the allegations of the indictment and then states the 
conclusions of the court, as follows (R. 30-33): 

“1. Defendants contend that the indictment is 
bad because it charges two conspiracies, one, en¬ 
tered into by all defendants, and another entered 
into bv onlv a number of them. If this is the cor- 
rect construction of the indictment the objection 
is well taken. (R. 30) j 

“The Government contends that one conspiracy 
may have a number of objects and may violate a 
number of statutes, and that a description of such 
conspiracy is not double. Undoubtedly this con¬ 
tention is correct. U. S. v. Rabinowich, 238 U. S. 
86, Rossi v. U. S., 278 Fed. 349. But it is jilso true 
that if A, B and 0 enter into one conspiracy and B 
and C enter into another conspiracy, thel two of¬ 
fenses may not be joined in the same count or 
even in the same indictment. (R. 30, 31^ 

“After careful study of the indictment I have 
reached the conclusion that it does attempt to 
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charge two conspiracies, the first between all 
seven defendants, and the second between a lesser 
number of them. 

“The indictment first alleges that all the defen¬ 
dants conspired to defraud the United States by 
certain means by which defendants, after bring¬ 
ing about the rejection by the Administrator of 
the plans submitted on April 1 for an open grav¬ 
ity canal system, were to cause the preparation of 
plans and specifications for a piping pressure sys¬ 
tem which were to be such as to make prohibitive 
the cost of materials other than redwood; that de¬ 
fendants were to procure the exclusive right to 
quote prices on redwood for the Willacy County 
project and were either to refuse to quote prices 
thereon to competitors or to quote excessive prices 
and thus exclude all competition; and some of the 
defendants were to bid on the construction of the 
piping system using redwood and were arbitrarily 
to quote prices to give them a profit of $400,000, 
or 30 per cent of the cost to them of the construc¬ 
tion. 

“The other conspiracy charged is that defen¬ 
dant Harding, acting for the Willacy County Dis¬ 
trict, was to offer to defendant Olberg a position 
on the Willacy County project which would pay 
him nearly double his government salary; and that 
Olberg, being influenced by his personal and pecu¬ 
niary interests in such new job would thereafter 
violate his official duties and arbitrarily use his 
influence bv wav of recommendation to bring 
about the approval by the Administrator of a 
grant and loan to the Willacv Countv District for 
the construction of the project using a pressure 
system with redwood piping. 


“The indictment does not state precisely what 
individuals entered into this second conspiracy; 
the allegation is that it was “a part of the con¬ 
spiracy aforesaid”, and it is not even alleged that 
any of the other defendants knew about the offer 
to be made by Harding of employment to Olberg, 
or that they knew of the resulting effect upon Ol¬ 
berg. 

“I think it is clear that the indictment does not 
charge that Olberg himself entered into a conspir¬ 
acy with the other defendants that he ^vas to be 
offered by any of them a job; at the most the 
charge is that the conspiracy of offering a job was 
entered into by the other defendants. ^Therefore 
we have one conspiracy charged to have been en¬ 
tered into by seven individuals, and another con¬ 
spiracy charged to have been entered idto by not 
more than six of the same individuals by which) 
they were to appeal to the cupidity of th|e seventh 
in such a way that without agreement With them 
but being influenced solely by his pecuniary inter¬ 
est he would of his own accord do whatever he 
thought they desired. 

“This is not a charge of an agreement between 
Olberg and the other defendants; it is only a 
charge that the other defendants were |o dangle 
a bait before him and that the lure wopld influ¬ 
ence him to perform such official actions as the 
others desired. (R. 31) 

“Therefore the demurrer must be sustained on 
the ground that the indictment attempts io charge 
two conspiracies, one between seven individuals 
and the other between not more than sixj 
same defendants. 


r\ 


of those 
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“2. What I have said disposes of the demurrers. 
Defendants’ counsel made many other objections. 
Without passing definitely on them I think it is 
very doubtful whether either of what I have called 
the separate charges sufficiently describes a con¬ 
spiracy to defraud the United States. 

“In the second conspiracy the pleader has en¬ 
deavored to charge that some of the defendants 
were to offer a position to Olberg, and that by such 
offer he was to be bribed to violate his official 
duties, and that being influenced by such offer he 
was to agree with the other defendants that he 
would violate his official duties. 

“To be criminal the offer of a bribe must be 
made with a wrongful intent, and an agreement is 
an essential of any conspiracy. 

“The present indictment omits any charge that 
the offer of the position to Olberg was made with 
intent to influence his official actions and does not 
charge that any agreement on the subject was 
reached between him and the others. So far as 
the present indictment is concerned defendant Ol¬ 
berg may have told his official superiors about the 
offer and asked their advice about accepting it. 

“3. I think it is also doubtful whether what I 
have called the first conspiracy adequately charges 
an agreement to defraud the United States. It is 
enough in this memorandum to point out some of 
the serious objections. 

“(a) So far as appears, the Willacy County Dis¬ 
trict had the legal right to abandon the open 
canal and gravitv svstem and to substitute a red- 
wood piping pressure system. 

“The fact that the defendants who are inter- 


ested in redwood lumber might persuade the Wil¬ 
lacy County authorities to make the change in 
their plans is not shown to be unlawful. 

“(b) There is nothing in the indictment to 
cause the conclusion that the pipe prejssure sys¬ 
tem would be more expensive than the qpen canal 
and gravity system. Therefore it is ijLOt shown 
that the mere change from one system to another 
would result in any increase in the loan and grant 
to be made by the United States. 

“(c) The allegation that defendant Harding was 
“an influential and dominating factor in!said Wil¬ 
lacy County District” is insufficient to justify the 
conclusion that he was able to bring kbout the 
change in systems unless that change wajs thought 
to be desirable by the other directors. (!R. 32) 

“(d) The indictment charges that the|specifica¬ 
tions were to be so framed as to make tie cost of 
other materials so exorbitant as to exclude them 
from consideration. From the argument I re- 
ceived the impression that the Govermhent con¬ 
tended that the defendants had definitely decided 
they wanted redwood piping to be used, but they 
intended to prepare specifications which would 
call for bids on the various materials, anpl that as 
to the other materials the specifications would 
make unreasonable and unnecessary requirements 
for the purpose of preventing their use. ; Presum¬ 
ably pipes to distribute water under pressure 
must have certain size, thickness, strength and 
lasting qualities. If the scheme was tljat as to 
materials other than redwood the specifications 
would require greater strength or thickness or 
size or greater power of resistance to rot or rust 


than were necessary or usual, those facts should 
be stated in the indictment. (R. 32, 33) 

“(e) It is difficult to understand how the defen¬ 
dants could secure control of the exclusive right 
to quote prices on redwood to be used on the "Wil¬ 
lacy County project. If the facts showing how 

this was to be done are set forth the Court mav 

* 

then determine whether such control was to be 
obtained legally or illegally, or whether the con¬ 
trol was real or only apparent. 

“(f) The indictment alleges that the United 
States was to be deprived of its right to have com¬ 
petitive bidding on the contract; but the indict¬ 
ment does not set forth facts sustaining this al¬ 
legation. If such a requirement exists under 
Texas laws the Court of course can take judicial 
notice thereof, but if the requirement was to he 
one of conditions imposed by the Administrator 
in making the loan, that fact should be alleged. 
Of course the laws of the United States on the 
subject of competitive bidding are not applicable. 

“(g) Itiis alleged that the United States was to 
be defrauded of its monies. This is broad enough 
to include both the loan and grant. The indict¬ 
ment specifies only the item of $400,000 which is 
said to be the profit to be made by certain defen¬ 
dants on their contract for constructing the piping 
system. It is alleged that these defendants “were 
arbitrarily and corruptly to fix as their bid for 
the construction of the high pressure pipe lines” 
a price which would allow them said profit, which 
was to be 30 per cent of the actual cost to them of 
the performance of the work. 

“If it is intended to charge that the Government 


was to be defrauded of money because thp contract 
would be let at a greater price than wotild be re¬ 
quired but for the conspiracy I think it 'should be 
alleged that the profit before described \|as unrea¬ 
sonably high or was greater than wasj usual or 
customary under such contracts. The piresent in¬ 
dictment does not allege specifically thai the con- 
spiracy if successful would have resulted in add¬ 
ing to the cost of the project or increasing in any 

wav the amount of the loan or grant to be made 

l 

bv the United States. 

% 

“4. The foregoing conclusions make it unneces¬ 
sary to pass on the constitutional questions raised 
by the demurrer. (Emphasis ours.) 


ARGUMENT. 


I. 

The indictment is bad because it seeks to charge sep¬ 
arate and distinct conspiracies in one andjthe same 
count. 

! i 

In the indictment in this case, in seeking to charge 

the offense of conspiracy, matters of inducement are 
alleged. (R. 3-8) 

This is followed by the charging portion of the in¬ 
dictment which alleges that the defendants “render the 
circumstances and conditions aforesaid, each then well 
knowing all the premises aforesaid in this indictment” 
(meaning thereby the matters and things alleged in 
the inducement of the indictment), conspired “to de¬ 
fraud the United States of and concerning its proper¬ 
ties, rights and moneys as follows.” (R. 8|) 
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This is followed by a specification of the claimed 
rights and properties concerning which it is alleged 
the government was to be defrauded. (R. 8) 

After reciting the object and purpose of the alleged 
conspiracy, the pleader then undertakes to allege the 
manner in which and the means by which the alleged 
conspiracy was to be accomplished. (R. 8, 9) In the 
usual drafting of a valid indictment charging a con¬ 
spiracy, the pleader having alleged “the manner and 
means”, then sets forth the overt acts committed by 
some one or more of the defendants to effect the object 
of the allege^ conspiracy, and this is followed by the 
conclusion of the indictment. 

From a careful reading of the indictment in this 
case it would seem that when the pleader, in the prep¬ 
aration of the indictment, had arrived at the point 
where the inducement, the charge of conspiracy and 

the manner and means bv which it was to be accom- 

* 

plished, had been alleged, it must have been quite ap¬ 
parent that the facts thus alleged in the indictment did 
not state a charge of conspiracy measuring up to the 
requirements of the law. This is obvious for the reason 
that up to this point the indictment, 

(a) Fails to state facts to bring this case within the 
principles enounced in Hammerschmldt v. United 
States , 265 U. S. 182; 

(b) Fails to, allege that it was a part of the common 
design of the alleged conspirators to corrupt an em¬ 
ployee or officer of the government, which was neces- 
sarv in order to bring it within the doctrine enounced 
in Haas v. Henkel , 216 U. S. 462; and 
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(c) Fails to allege facts from which it could even be 
inferred that the government could have jbeen de¬ 
frauded of money or tangible property, ap distin¬ 
guished from the asserted rights which it i$ claimed 
are embraced within the governmental functions. 

i 

Since these questions will be fully argued i^i a later 
part of this brief, in the interest of brevity We shall 
not at this point advance any extended argument in 
support of our position, but merely present die fore¬ 
going as an outline of the argument which is to follow. 

Inasmuch as the allegations of the indictment up to 
this point (conclusion of paragraph ending |iear the 
middle of Page 10 of the Record), do not charge an 
offense, it is obvious that the new matter whicji is sup¬ 
plied, beginning with the new paragraph on |Page 10 
of the Record and continuing to the end of tjie para¬ 
graph immediately preceding the overt acts (R. 11), 
was inserted with a view 7 of attempting to cure the ob¬ 
vious defect in the indictment. This new matter plain¬ 
ly undertakes to allege a separate and distinct offense, 
and makes the indictment bad for duplicity, as held by 
the court belov r . It will be noticed that the pleader at 

i 

this point begins to supply the additional matter by al¬ 
leging (R. 10), “that throughout the period of jthe con¬ 
spiracy charged in this indictment the said Willacy 
County District w r as vdthout financial means wiflh which 
to construct the project aforesaid and depended for its 
prosecution of said project on the final approval by the 
Federal Emergency Administrator of Public Works, 
among other things, plans and specifications if or the 
construction of the said project, and the subsequent 
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payment of a iloan and grant of funds by the said Fed¬ 
eral Emergency Administrator of Public Works to the 
said Willacy County District in accordance with its 
said application.” 

Obviously, this is new matter of inducement upon 
which it is sought to predicate a separate and distinct 
charge of conspiracy. It is not alleged in the indict¬ 
ment that this new matter of inducement is one of the 
premises which these defendants “well knew” as the 


basis for the charge of conspiracy alleged in the char 




ing portion of the primary indictment. (R. 8) 

The foregoing allegation of new matter of induce¬ 
ment is followed by the recital (R. 10), “and it was a 
part of the conspiracy aforesaid that the defendants 
should submit and cause to be submitted to the Fed¬ 
eral Emergency Administrator of Public Works in 
connection with the said application, plans and speci¬ 
fications which, by means of the conspiracy hereinbe¬ 
fore described, should be of such a nature as to close 
the bidding for the contract for the construction of the 
high-pressure i pipe lines on the said project for all 
practical purposes, to all bidders except bidders who 
were to use redwood piping and piping material, all of 
which the said Charles R. Olberg then and there well 
knew”. 

The language of the pleader, “and it was a part of 
the conspiracy aforesaid”, is a mere conclusion and 
argumentative. Certainly this cannot in law have the 
effect of importing this new matter of inducement into 
the charge of I conspiracy. We draw the attention of 
the court to the fact that in this portion of the indict¬ 
ment the allegation as to these new matters of induce- 
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ment is; (R. 10), “all of which the said Charles R. Ol- 
berg then and there well knew”. We emphasize the 
argument that there is no allegation that the defen¬ 
dants other than Olberg “well knew” these jpremises, 
and therefore such new matter of inducement cannot 
form the basis of the charge of conspiracy against 
these defendants. If we are sound in our contention 
that these new matters of inducement cannbt be im- 

i 

ported into the charge of conspiracy against these 
defendants, then it inevitably results that tl{e allega¬ 
tions of the indictment beginning on Page jo of the 
Record, and the subsequent allegations on Page 11, 
indubitably undertake to allege a separate and dis¬ 
tinct offense in one and the same count of tlje indict¬ 
ment. 

Following the allegation above quoted, the; pleader 
continuing, recites (R. 10, 11): 

“And it was a part of the conspiracy ^foresaid 
that the said Charles R. Olberg, while employed as 
aforesaid as engineer examiner in the Public Works 
Administration in Washington, at a salary of, to 
wit, Six Thousand Dollars per annum, shoqld be of¬ 
fered by the said Willacy County District, through 
and by the said defendant William A. Hording, a 
position as engineer for the Willacy Coujnty Dis¬ 
trict on the job and work of the construction of 
the irrigation project of the said Willacy County 
District at a salary of, to wit, Ten Thousand Dol¬ 
lars per annum.” 

Again we say, the recital, “that it was a part of the 
conspiracy aforesaid”, is a conclusion and ap argu- 
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mentative assertion of the pleader which cannot in 
law have the effect of importing this new matter of 
inducement into the primary charge of conspiracy 
against these i defendants as to the manner in which 
and means by which the conspiracy sought to be 
charged against them was to be accomplished. 

The pleader then continues, reciting (R. 11): 

“And it was further a part of the conspiracy 
aforesaid that the said Charles R. Olberg, being 
guided, influenced, predisposed and actuated by 
his personal and pecuniary interest in the said 
position which was to be offered him by the Wil- 
lacy County District as aforesaid, instead of giv¬ 
ing his liqiiest, faithful and conscientious services 
to the United States and instead of giving consid¬ 
eration in the interests of the United States to the 
comparative advantages and disadvantages of the 
gravity and open canal system of irrigation and 
the pipe-pressure system of irrigation as the 
method and plan of the constructing of said pro¬ 
ject, and instead of giving consideration in the 
interest of the United States to the comparative 
advantages and disadvantages of the various ma¬ 
terials for high-pressure pipe lines, that is to say, 
concrete, kteel, redwood and creosoted fir, and in¬ 
stead of using his training, knowledge, experience 
and judgment in the interest of the United States 
as such engineer examiner in the Public Works 
Administration in Washington, was arbitrarily 
and corruptly to use his influence and power by 
way of recommendation to his superiors in the 
Public Works Administration in Washington and 
otherwise to bring about the approval by the Fed- 
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eral Emergency Administrator of Public Works 
of a grant and loan to the Willacy County District 
for the construction of said project by means of a 
pipe-pressure system, using redwood piping on 
high-pressure pipe lines.” 

I 

We repeat, the recital by the pleader, “it Was fur¬ 
ther a part of the conspiracy aforesaid”, is tnerely a 

i 

conclusion and an argumentative assertion which can¬ 
not import this new matter of inducement jinto the 
primary charge of conspiracy sought to bej alleged 
against these defendants. The only purpose which 
the foregoing allegations of fact can have is tj) charge 
this as the manner and means whereby the Separate 
and distinct offense of conspiracy was to be! accom¬ 
plished. Having alleged the new matter of induce¬ 
ment as the premise of the separate and distinct con¬ 
spiracy, and following this with allegations undertak¬ 
ing to show the manner in which and the means by 
which the said separate and distinct conspiracy was 
to be accomplished, the pleader then undertakes to 
allege the manner in which the government wjjis to be 
defrauded. (R. 11) j 

The trial court held that the indictment was bad be- 
cause it attempted (R. 31), “to charge two Conspir¬ 
acies—the first between all seven defendants, and the 
second between a lesser number of them.” 

Again, the court said (R. 31), “The indictment does 
not state precisely what individuals entered into this 
second conspiracy; the allegation is that it was ‘a part 
of the conspiracy aforesaid’; and it is not even al¬ 
leged that any of the other defendants knew about the 
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offer to be made by Harding of employment to Olberg, 
or that they knew of the resulting effect upon Olberg.” 

The indictment will be searched in vain for any al¬ 
legations of fact that these defendants had any knowl¬ 
edge of any offer to be made of a position to the defen¬ 
dant Olberg by the Willacy County District through 
Harding. Before any of these new matters and things 
alleged in the indictment with respect to the offer of 
the position to Olberg may be considered as embraced 
in the conspiracy sought to be charged against these 
defendants, facts must be alleged showing that they 
well knew that such an offer was to be made. It is 
axiomatic that there must be a common design among 
the alleged co-conspirators before they can be guilty 
of conspiracy. 

This indictment seeks to charge a separate and dis¬ 
tinct conspiracy on the part of unnamed and uniden¬ 
tified defendants to corrupt the defendant Olberg by 
the offer of a position at a higher salary. We cannot 
too strongly lurge upon the court the failure of the 
indictment to connect these defendants in any way with 
the alleged offer of the position to Olberg as a part of 
the conspiracy sought to be charged against them. 
Since the indictment contains no allegations of fact 
that these defendants had any common agreement 
or that there was any common design, that such an 
offer of a position was to be made, it inevitably results 
that the allegations relating thereto constitute an at¬ 
tempt to charge a conspiracy against separate and dis¬ 
tinct defendants, and for that reason the indictment 
is bad for duplicity. 

Under the Constitution of the United States the 
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defendants have the unqualified right “to informed 
of the nature and cause of the accusation”. ij it be con¬ 
tended that the allegations of the indictment! discussed 
under this head of the argument do not attempt to 
allege a separate and distinct offense of conspiracy, 
then it results that the indictment is defective because 
it violates all rules of criminal pleading, ajid is con¬ 
trary to settled principles of law as enouncted by the 
decisions cited and quoted in a later part of phis brief. 

The new matters and things alleged in tips portion 
of the indictment (R. 10-11), cannot under any rule of 
criminal pleading be imported into the primary charge 
of conspiracy sought to be alleged against th^se defen¬ 
dants. Under the law the defendants are entitled to 
have the charge of conspiracy stated precisely and di¬ 
rectly. This indictment woefully fails to meet these 
requirements. We maintain that the portion of the 
indictment here under discussion attempts jo charge 
a separate and distinct offense, and for that reason is 
bad for duplicity. 

In Lewellyn v. United States, 223 Fed. 18 (C. C. A., 
8th Cir., 1915), in which the defendant was ^onvicted 
for introducing intoxicating liquor into thk Indian 
Territory from without the State of Oklahoma, in re¬ 
versing the judgment of conviction the courtj said (p. 
20 ): | 

4 4 In view of this difference between the elements 

i 

of the two offenses it is probable that thb United 
States Attorney in drafting the indictmenj against 
Lewellyn was either uncertain about th£ law or 
the facts of the case and attempted to make 
averments in one count charging both Offenses. 
This was not permissible; * * 
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United States v. Norton, 188 Fed. 256 (Dist. Ct., E. 
D. Okla., 1911): 

In this case tlie defendant was indicted for violating 
the National Banking Laws, and the case was consid¬ 
ered on a motion to quash the indictment. At page 259 
the court said: 

“It is an elementary rule of pleading that an 
indictment or information must not in the same 
count charge the defendant with two or more dis¬ 
tinct and substantive offenses, and in case it does 
so it is bad for duplicity if the offenses are inher¬ 
ently repugnant, or are not different stages in one 
transaction, or involve different punishments. ’ ’ 

Again, the court said (p. 265): 

“Here are two charges against the defendant 
for the same act, the false entry; each distinct 
intent charged constituting a separate offense. 

Such charges may be joined under the 
statute in one indictment, but in separate counts”. 
(Emphasis ours.) 

Marcante v. United States, 49 F. (2d) 156 (C. C. A., 
10th Cir., 1931): 

Appeal from conviction of conspiracy to violate the 
National Prohibition Law. Reversed. 

McDermott, Circuit Judge (p. 157): 

“On the other hand, there may be two or more 
conspiracies in the same state to violate the same 
law. If such be the case the government may not 
convict all the members of all the conspiracies 
under a charge of membership in one large con- 
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spiracy. To do so is to ignore the facts. In 
United States v. Wills (CCA. 3) 36 F. (2d) 855, 
857, it appeared that the trial court h^d, on a 
prior trial, directed a verdict of acquitfal under 
an indictment charging membership in aj compre¬ 
hensive conspiracy. The defendants we|re re-in¬ 
dicted under a charge of a smaller conspiracy to 
commit the same overt acts, and were convicted. 
There was a plea of autrefois acquit; the Court of 
Appeals dealt at length with the subject, sustained 
the convictions, and among other things said: 
‘What actually happened was that the government 
proved sundry small conspiracies but wajs unable 
to mold them into the one conspiracy charged be¬ 
cause it was unable to connect up by proof the 
members of the several group conspiracies with 
one another and with the political and police influ¬ 
ence which constituted an essential ingredient of 
the conspiracy as pleaded. Or, stated differently, 
it forged the links but failed to join them into a 
chain. ’ 

“The same Court, in Wyatt v. Unitecj. States, 
23 F. (2d) 791, 792, cert, denied 277 U. SL 588, 48 
S. Ct. 436, 72 L. Ed. 1002, said: ‘When, jas here, 
one large conspiracy is specifically charged proof 
of different and disconnected smaller opes will 
not sustain conviction; nor will proof of crime 
committed by one or more of the defendants, 
wholly apart from and without relation tp others 
conspiring to do the thing forbidden, sustain con¬ 
viction. Terry v. United States (C. C. A.) 7 F. 
(2d) 28, 30; United States v. McConnell (D. C.) 
285 F. 164, 166’. j 

“The Ninth Circuit, in Terry v. United States, 
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7 F. (2d) 28, 30, in reversing a conviction because 
one conspiracy was charged and two were proven, 
quoted with approval from United States v. Mc¬ 
Connell (D. C.) 285 F. 164, as follows: ‘If, how¬ 
ever, the charge of conspiracy in the indictment 
is merely that all the defendants had a similar 
general purpose in view, and that each of four 
groups of persons were co-operating without any 
privity each with the other, and not towards the 
same common end, but toward separate ends simi¬ 
lar in character, such a combination would not 
constitute a single conspiracy, but several con¬ 
spiracies, which not only could not be joined in 
one count, but not even in one indictment’ ”. 

Curtis v. United States , 38 F. (2d) 450 (C. C. A., 5th 
Cir., 1930): 

The defendants were convicted of offenses involving 
the smuggling of intoxicating liquor, and they appeal. 
Reversed as to certain defendants, affirmed as to other 
defendants, and the cause remanded, with directions. 

The indictment was in four counts, against nineteen 
defendants. 

The first count charged a continuing conspiracy, 
against all the defendants, to smuggle intoxicating 
liquor from named foreign ports into the Southern 
District of Georgia, and to receive, conceal, and facili¬ 
tate the transportation of such liquor with knowledge 
that it had been unlawfully imported. The second 
count charged some of the defendants with smuggling, 
and others with receiving, concealing, and transport¬ 
ing. All of the defendants w r ere acquitted on the third 
count. The fourth count charged all the defendants 
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throughout the period of the conspiracy with Receiving, 
concealing, and facilitating the transportation of the 
intoxicating liquor, with knowledge that the same had 
been smuggled into the United States. 

Bryan, Circuit Judge (p. 451) said: 

‘ ‘ The second count charges the two offenses that 
■were made the object of the conspiracy count; the 
offense of smuggling against some of the defen¬ 
dants and the offense of concealing, against 
others. That count is clearly bad for ipisjoinder 
and for duplicity. The fourth count chajrges, not 
a continuing offense, but a number of similar 
offenses separately committed over a long period 
of time. In our opinion it is bad for duplicity. 
It would be practically, if not quite, impossible to 
sustain by proof a plea of former jeopardy to a 
subsequent indictment alleging a similaf offense 
within the period covered by this indictnkent .’’ 

United States v. Cleveland , 281 Fed. 249 
S. D. Ala., 1922): 

On demurrers to indictment for violatioij of Na¬ 
tional Prohibition Act. Demurrers sustained! 

The indictment was in two counts. The first count 

i 

charged that the defendant “did unlawfully manu¬ 
facture, sell, barter, transport, deliver, furbish and 
possess certain intoxicating liquors, which were then 
and there prohibited and unlawful.” j 

Ervin, District Judge (p. 251), first read fpm Sec. 
32 of the Act, permitting separate offenses to Ibe united 
in separate counts of the indictment, and then said: 

“In reading this section I find authority for the 
indictment to contain as many separate counts as 


•p 


ist. Ct., 
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offenses may have been committed, but each of¬ 
fense should be charged in separate counts though 
they may all be tried at one time. This certainly 
gives no authoritv to write more than one offense 
in one count, but if the act is controlling requires 
a separate count for each offense.” 

United States v. Blakeman, 251 Fed. 306 (Dist. Ct., 
N. D., N. Y., 1918): 

Defendant indicted for having made a false notarial 
statement as to the unfitness and liabilitv of one for 
service, under the Selective Service Act. Demurrer to 
indictment sustained. 

The indictment charged that the defendant added 
his notarial certificate to three statements of three 
doctors as to the physical condition of one Maudes, 
when the three doctors had never appeared before him, 
and never acknowledged their statements to be true. 

Ray, District Judge (p. 308) said: 

“First. It seems to me that three separate 
crimes or offenses are included or set out in the 
one count of the indictment, as each of the three 
statements was separately made and separately 
falselv certified to bv the notary. The false cer- 
tification of each statement constituted a crime, 
and such false making and certification of each 
statement should be alleged in a separate and dis¬ 
tinct count of the indictment.” 

Ammerman v. United States , 216 Fed. 326 (C. C. A., 
8th Cir., 1914): 

Defendant was convicted under an indictment charg¬ 
ing the violation of two Acts, one prohibiting the intro- 


duction of intoxicating liquors into the Indian Terri¬ 
tory, and the other prohibiting the introcjuction of 
intoxicating liquors into the Indian Country. He 
brings error. Reversed. 

Trieber, District Judge (p. 329): 

“The first part of the indictment chjarges the 
introduction of intoxicating liquors into that part 
of Tulsa county which is Indian country, and the 
latter part of the indictment charges the defen¬ 
dant with having introduced intoxicating liquor 
into the county, which was a portion of the terri¬ 
tory of the United States known as the ‘ Indian 
Territory’. This is clearly duplicitous!, as was 
held by this court in John Guild Brewing Co. v. 
United States, 204 Fed. 17, and authorities there 
cited. Perhaps no better illustration of the dan¬ 
ger of permitting such an indictment to kand can 
be found, than this case affords. The ^erdict of 
the jury finds the defendant guilty as charged in 
the indictment. Does this mean that tl|e defen¬ 
dant was guilty of violating the act of 18f)5 or the 
act of 1897? The learned trial judge jwas evi¬ 
dently of the opinion that the defendant was 
guilty of violating the act of 1895. * * j* for he 

sentenced him to imprisonment in the penitentiary 
for three vears, while under the act of 1897, treat- 
ing it as leaving the maximum punishment pro¬ 
vided in the act of 1892 still in force, confinement 
in prison is limited to two years.” 

i 

United States v. American Naval Stores Co., et al., 
186 Fed. 592 (C. C., S. D. Georgia, E. D., 1909): 

Criminal prosecution for violation of the Sherman 
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Anti-Trust Act. Demurrer to indictment. Overruled 
as to first twoi counts; sustained as to third count. 

The third count was based on Sec. 2 of the Act, 
which makes it a misdemeanor to “monopolize or at¬ 
tempt to monopolize * * * any part of the trade or 
commerce among the several states or with foreign 
nations.” 

Sheppard, District Judge (p. 596): 

“The third count is a more difficult proposition. 

It is verv doubtful whether bv the use of the 
* * 

generic term ‘monopolize’ and what follows as a 
description of the offense in this count is sufficient 
to meet the requirements laid down in the familiar 
cases of Cruikshank (92 U. S. 542, 23 L. ed. 588) 
and Hess (124 U. S. 483, 31 L. Ed. 516). As may 
be seen, the statute intends to create two distinct 
and different offenses, viz., monopolizing and at¬ 
tempting to monopolize. 

“It is ielementary that two separate offenses 
cannot be included in one count of an indictment. 
Besides, it is important that the defendant should 
know whether the government will proceed to 
prove that the defendants monopolized or at¬ 
tempted to monopolize. I think there is clearly a 
distinction between the two, and, although there 
is not different punishment provided, the count 
is bad for duplicity and for lack of certainty.” 

John Gund Brewing Co. v. United States , 204 Fed. 
17 (C. C. A., 8th Cir., 1913): 

The indictment charged the defendant in a single 
count with conspiracy to evade the payment of the 


43 


internal revenue tax required to be paid by ithe laws 
of the United States by persons engaged in tie liquor 
business, in violation of R. S. 3242, and also with con¬ 
spiring to violate Penal Code, Sec. 239, prohibiting 
C. O. D. shipments of liquor and the collection of the 
purchase price by carriers. 

Trieber, District Judge (p. 21): 

“The demurrer to the conspiracy indictment, 
Xo. 3855, should have been sustained, as the indict¬ 
ment is bad for duplicity. It charges the defen¬ 
dant in one count with a conspiracy to commit two 
distinct offenses, one ‘to evade the paybient of 
the internal revenue tax required to be j)a^d by the 
laws of the United States by persons engaged in 
such business’, and to violate section 23j) of the 
Penal Code. These are two distinct offenses, with 
different penalties for violations thereof. This 
has never been permitted. Without citing the 
many cases on this subject, the following' will be 
found to throw light on that question: State v. 
Huffman, 136 Mo. 58, 37 S. W. 797; Wood |v. State, 
47 Tex. Cr. R. 543, 84 S. W. 1058; State vj. Denni¬ 
son, 60 Neb. 192, 82 N. W. 628; State v. Ashpole, 
127 Iowa 680, 104 N. W. 281; State v. Waster, 67 
Kan. 810, 74 Pac. 239; State v. Mattison, tL3 N. D. 
391, 100 N. W. 1091; United States v. Srpith, 152 
Fed. 542, 545.” 

We respectfully submit that the principles epounced 
by the foregoing authorities sustain the holding of the 
court below that the indictment is bad for 



(a) Discussion of cases cited by government counsel 

on this point. 

Before proceeding to discuss the cases cited by gov¬ 
ernment counsel, we will notice some of the points 
made in their argument in support of their contention. 

In discussing this branch of the case government 
counsel argue (Br. pp. 15-16), “The whole scheme of 
getting redwood adopted would have failed without 
the assistance of Olberg, the unfaithful Government 
employee*\ * *•* “It was most essential to the plans 
of the conspirators, as set forth in the indictment, and 
to the success of the conspiracy, that there be an inside 
man in the Federal Emergency Administration at 
Washington to help. That man was the defendant 
Olberg. He had his part to play in the Administra¬ 
tion Office at Washington just as the others had their 
parts in stifling bids, rigging the redwood market, and 
controlling generally the specifications and bids.” 

The allegations of fact contained in the indictment 
afford no foundation for this argument. There is no 
allegation in the indictment against these defendants 
that Olberg was to be corrupted and caused to be 
unfaithful to the government. The argument of gov¬ 
ernment counsel finds no basis in the indictment and 
is wholly beside the mark. 

It is true, as argued by government counsel (Br. p. 
16) that Olberg is charged in the indictment with hav¬ 
ing unlawfully conspired with the other defendants. 
(R. 8) This has reference only to the charge of the 
primary conspiracy sought to be alleged in the indict¬ 
ment. On the other hand, there is no allegation in the 
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indictment that these defendants had any knowledge 
that a position was to be offered to Olberg. | 

i 

Again, it is argued by government counsel (Br. p. 
16), that the indictment sets forth the means by which 
this particular part of the conspiracy was to be carried 
out (defrauding the government of the “faithful, hon¬ 
est, conscientious, unbiased and unprejudiced ser¬ 
vices’ ’ of Olberg), “by offering to Olberg a jposition 
as engineer on the construction of the Willacy'project, 
after the plans of the conspirators had been approved 
by Olberg’s department and the Federal Emergency 
Administrator”. 

We challenge the argument of counsel that this is 
set forth as a part of the means by which the I alleged 
primary conspiracy is charged to have been! accom¬ 
plished. These allegations sought to be made [against 
these defendants, as to the offer of the positioh to Ol¬ 
berg can have relation only to the separate and distinct 
conspiracy which is not charged against tliesd defen¬ 
dants. 

Government counsel on their brief undertake to 
quote a portion of the indictment (R. 11) in conjunc¬ 
tion with the offer of the position to Olberg. Due to 
inadvertence no doubt, the quotation omits essential 
portions of the allegation which may be said t<j) mate¬ 
rially change its meaning. For the convenience of the 
court we quote that portion of the indictment wtith the 
omitted portions emphasized (R. 11): “was arbitrarily 
and corruptly to use his influence and power l}y way 
of recommendations to his superiors in the Public 
Works Administration in Washington, and otherwise, 
to bring about the approval by the Federal Emergency 
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Administrator of Public Works of a grant and loan to 
the Willacy County District for the construction of said 
project by means of a pipe-pressure system using red¬ 
wood piping on high-pressure pipe lines”. 

Following this incorrect quotation, government 
counsel argue (Br. p. 16), “The indictment has already 
stated in preceding paragraphs (R. 9) that this was 
the very essence of the conspiracy, and what conspira¬ 
tors must necessarily have had in order to obtain their 

* 

arbitrary and unlawful profit. ” 

To refute this argument it is only necessary to call 
attention to the fact that there is no allegation in the 
indictment from which it can even be inferred that the 
defendants were to obtain an “arbitrary and unlawful 
profit”. In further refutation of this argument we 
need only point out what was said by the court below 
respecting the profit which, it is alleged in the indict¬ 
ment, would inure to the benefit of the defendants, 
where it is said (R. 33): 

“If it is intended to charge that the Govern¬ 
ment was to be defrauded of monev because the 
contract would be let at a greater price than 
would be, required but for the conspiracy, I think 
it should be alleged that the profit before described 
was unreasonably high or was greater than was 
usual or customary under such contracts. The 
present indictment does not allege specifically 
that the conspiracy, if successful, would have re¬ 
sulted in adding to the cost of the project or in¬ 
creasing in anv wav the amount of the loan or 
grant to be made by the United States”. 
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Moreover, the indictment does not allege as a fact 
that the construction of the irrigation project was to 
cost any definite amount, nor is there any jallegation 
as to the approximate cost of the construction project. 

The indictment alleges (R. 6): j 

4 ‘That on, to wit, the eighth day of December, 
1933, the Federal Emergency Administrator of 
Public Works set aside and allocated tlje sum of, 
to wit, four millions and eight hundred jand fifty- 
three thousands of dollars for the xmrposje of mak¬ 
ing from and out of that sum a grant ahd loan to 
the Willacv Countv District for the construction 

«r 

of the irrigation project.” 

The indictment (R. 10) charges, as a part of the 
means by which the alleged conspiracy was to be ac¬ 
complished, that the defendants were arbitrarily and 
corruptly to fix their bid at— 

‘*a price which would allow to the defendants a 
profit of, to wit, thirty per centum of tjie actual 
cost to the said defendants for the performance of 
the said contract and were thereby to procure for 
themselves, by means of the conspiracy herein set 
forth, a profit of, to wit, four hundred thousand 
dollars.” 

The indictment does not allege that the cost of con¬ 
structing the irrigation project would be lesslthan the 
$4,853,000 which was set aside and allocated hs a loan 
and grant for the construction of the irrigation proj¬ 
ect. In the absence of any allegation that the cost of 
the construction of the project would be an amount less 
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than the $4,853,000 set aside and allocated for this pur¬ 
pose, it can not be assumed, we submit, that the con¬ 
struction cost would be less than the amount which had 
been thus set aside and allocated. If it be assumed that 
the cost of construction of the project was estimated 
to be $4,853,000, which is the only fair assumption that 
can be made from the allegations of the indictment, it 
would appear that the alleged profit of $400,000 which 
was to be derived by the defendants was less than 10% 
of the said amount of $4,853,000. We submit that this 
is the only logical deduction which can be made from 
the allegations of the indictment. This being the case, 
there are no allegations of fact in the indictment upon 
which to predicate the conclusion that the defendants 
were to obtain a profit of 30%. 

In addition, we maintain that the allegations of fact 
contained in the indictment wholly fail to justify the 
conclusion that the government was to be deprived of 
monev. 

Government counsel next argue (Br. p. 16), “Olberg 
was one of the main conspirators and he fits into 
the conspiracy as a hand fits a glove * * * To leave 
out Olberg from the conspiracy would not only remove 
a Hamlet from: the play, but would distort and do vio¬ 
lence to the evident plans and intention of the con¬ 
spirators themselves.” 

In answer to the foregoing literary gem it suf¬ 
fices to sav that this is a legal argument, and we shall 
not attempt to follow government counsel in their 
discursive perambulations outside of the field of law. 

After stating that the court below held that the alle- 
gations as to the offer of a position by the Willacy 
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County District, through Harding, to the defendant 
Olberg, undertook to allege a separate, distinct and 

I 

independent conspiracy, government counsel argue 
(Br. p. 22), 4 ‘An examination of the indictinent will 
demonstrate that the offer of the position wajs but one 
of a number of means used, to carry out a single and 
complicated conspiracy and that the court becjame con¬ 
fused between the conspiracy itself and the tneans by 
which it was to be carried out”. ! 

We challenge the soundness of the argument of 
government counsel that the allegation of thle indict¬ 
ment as to the offer of the position to Olberg iwas one 
of the means by which the conspiracy sought jto be al¬ 
leged against these defendants was to be| accom¬ 
plished. A careful reading of the opinion of tjhe court 
below will readily dispose of the argument of counsel 
that the court became confused between the| alleged 
conspiracy and the means by which it was to b^ accom¬ 
plished. | 

If there be any confusion as to the interpretation of 
the allegations of this invalid indictment, it obviously 

I 

appears in the inconsistent positions taken by govern¬ 
ment counsel, since they argue: 5 

First, that the allegations of the indictment as 
to the offer of a position to the defendant Olbejrg con¬ 
stitute one of the means by which the alleged con¬ 
spiracy was to be accomplished (Br., pp. 22-2$), and 
from this false premise they argue that although the 
indictment fails to allege that this offer was knpwn to 
these defendants, nevertheless, this allegation may be 
taken against them, contrary to all settled principles 
of law. 


Evidently sensing the tenuousness of this position, 
it is next argued: 

Secondly, that the indictment charges a conspiracy, 
the object of which is unlawful in and of itself, and 
therefore it is unnecessary to allege the means by 
which the conspiracy was to be accomplished. (Br., p. 
37) 

This position is likewise untenable, because it is 
obvious that the object of the alleged conspiracy 
sought to be charged against these defendants was 
lawful in and of itself, and under settled principles of 
law could not be made a crime in the absence of alle¬ 
gations of fact showing that it was to be accomplished 
bv criminal or unlawful means. 

•r 

Xo doubt appreciating the unsoundness of the argu¬ 
ment advanced in support of Theories 1 and 2, it is 
lastly argued (Br., pp. 33-34): 

Third, that this is a charge of conspiracy to cause 
Olberg to be guiltv of misconduct in office, which is a 
criminal offense under the common law in force in the 
District of Columbia, and thus bring the indictment 
within the principle enounced by this court in Tyner 
v. United States , 23 App. D. C. 324. 

In this last argument counsel evidentlv lose sight 
of the fact that this is an indictment to defraud, and 
not an indictment to commit an offense against the 
United States. If there be any confusion respecting 
this indictment, it is to be found in the illusory argu¬ 
ment of government counsel which exhibits a degree 
of 4 4 confusion worse confounded. ’’ 

As we have already pointed out, the allegations as 
to the offer of the position to Olberg, conceivably, may 
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not be imported into the charge of conspiracy against 
these defendants as a part of the means bvi which it 
was to be accomplished, for the reason that piere are 
no allegations of fact showing a common Resign or 
agreement that such an offer was to be nkade, nor 
are there any allegations of fact that these defendants 
had any knowledge whatever with respect thereto. In 
the absence of such essential allegations the; offer of 
the position to Olberg cannot, as against these defen¬ 
dants, be treated as one of the means by whicth the al¬ 
leged conspiracy was to be accomplished. | 

AYe maintain that under no rule of criminal plead¬ 
ing can these allegations be considered, as| against 

i 

these defendants, as a part of the manner and ijneans by 
which the alleged conspiracy was to be accomplished. 
As we have already pointed out, the portion of the 
allegations of the indictment quoted on the brief of 
government counsel (p. 23) begins with th^ allega¬ 
tions which were correetlv held bv the trial cohrt to be 
an attempt to allege a separate and distinct ojfense of 
conspiracy. 

Evidently realizing the fallacy of their argument, 
government counsel next argue that these allegations 
are but repetition, and endeavor to cure thes^ defects 
in the indictment by asserting that it was done for pur¬ 
poses of emphasis. It is true that there is soihe repe¬ 
tition of matter of inducement in this portioji of the 
indictment, but it is obvious that these matters of in¬ 
ducement were alleged as a predicate upon ydiich to 
base the alleged separate and distinct offensel of con¬ 
spiracy. 

Again, government counsel argue (Br., p. 27j), “The 
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paragraph complained of concludes by stating: ‘all of 
which the said Charles R. Olberg then and there well 
knew’. An examination of the parts of the indict¬ 
ment preceding this will show that this is likewise 
repetition, as knowledge has already been imputed not 
only to Olberg but to all of the other defendants in 
the charging part of the indictment, set forth on Page 
8 of the record, and in other parts following the charg¬ 
ing part and preceding the paragraph complained of.” 

Again, we say this argument is likewise unsound. 
By reference to the allegations of the indictment (R. 8) 
respecting the knowledge of the defendants, it appears 
that in the charging part of the indictment it is alleged 
that the defendants ‘‘under the circumstances and con¬ 
ditions aforesaid, each then well knowing all the prem¬ 
ises aforesaid in this indictment, unlawfully, felonious¬ 
ly, knowingly and willfully did conspire”, etc. Obvi¬ 
ously, tliis allegation relates only to the matters of in¬ 
ducement preceding the charging portion of the indict¬ 
ment, and cannot be held to embrace the subsequent 
allegations respecting the offer of a position to Olberg, 
because there is no allegation in the indictment that 
these defendants had any knowledge of such offer. 
The allegation of scienter in the charging part of the 
indictment (R. 8) cannot, we submit, be stressed so 
as to include the subsequent allegations which we have 
already pointed out. 

Again, government counsel argue (Br., p. 31), that 
the trial court failed to distinguish between “the con¬ 
spiracy to defraud and the means by which the con¬ 
spiracy was to be carried out”. This argument of 
government counsel is likewise unsound. Having al- 
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ready pointed out the inherent weakness ip the argu- 

i 

ment of government counsel, it suffices to say that 
the indictment in one and the same count seeks to 
charge separate and distinct conspiracies, and that 
the ruling of the trial court is in accord with reason 
and principle. ! 

None of the cases cited by government counsel sup¬ 
port their contention. On the other hand, sc|>me of the 
cases clearly support the contention of appellees. We 
proceed to analyze the cases cited by government 
counsel. 

Frohwerk v. United States, 249 U. S. 204,!(1919): 

In this case the defendants were charged with a con¬ 
spiracy to violate the Espionage Act, being Section 3, 
Chapter 30 of the Act approved June 15, 1^17 (now 
Title 50, U. S. C. A., Sec. 33). The indictment charged 
a conspiracy to commit an offense against ttye United 
States in causing disloyalty, mutiny and refusal of 
duty in the military and naval forces of the United 
States, by means of the preparation and publication of 
certain articles in a newspaper. The demurijer to the 
indictment did not present the question of duplicity. 
The only questions considered by the court on the 
demurrer were certain constitutional questions in¬ 
volving the right of free speech, and that tlje indict¬ 
ment was bad because it did not allege the means by 
which the conspiracy was to be carried out. As to this 
latter ground, the court, speaking by Mr. Justice 
Holmes said (p. 209): 

“It is said that the first count is bad because it 
does not allege the means by which the conspiracy 
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was to be carried out. But a conspiracy to ob¬ 
struct recruiting would be criminal even if no 
means were agreed upon specifically by which to 
accomplish the intent. It is enough if the par¬ 
ties agreed to set to work for that common pur¬ 
pose. That purpose could be accomplished or 
aided by persuasion as well as by false statements, 
and there was no need to allege that false reports 
were intended to be made or made. It is argued 
that there is no sufficient allegation of intent; but 
intent to accomplish an object cannot be alleged 
more clearly than by stating that parties con¬ 
spired to accomplish it. The overt acts are al¬ 
leged to have been done to effect the object of the 
conspiracy, and that is sufficient under Section 4 
of the Act of 1917. Countenance, we believe, has 
been given bv some courts to the notion that a 
single count in an indictment for conspiring to 
commit two offenses is bad for duplicity. This 
court has: given it none. Buckeye Powder Co. v. 
E. 1. Dupont de Nemours Powder Co., 248 U. S. 
55, 60, 61 (ante, 123,126,127, 39 Sup. Ct. Rep. 38); 
Joplin Mercantile Co. v. United States , 236 U. S. 
531, 548, 59 L. ed. 705, 712, 35 Sup. Ct. Rep. 291. 
The conspiracy is the crime, and that is one, how¬ 
ever diverse its objects.’’ 

The observation of the court on the question of 

* 

duplicity undoubtedly has reference to a charge of con¬ 
spiracy to commit an offense against the United States, 
and has no relation to a charge of conspiracy to de¬ 
fraud the United States. We maintain that the case 
does not support the contention of government coun¬ 
sel here. 
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Knoell v. United States, 239 Fed. 16 (C. p. A., 3rd 


Cir., 1917): 

Indictment for conspiracy to commit ap offense 
against the United States by violating the} National 
Bankruptcy Law. 

McPherson, Circuit Judge (p. 20): | 


“3. The sufficiency of the fifth count j This is 
attacked for duplicity on the ground that four 
separate offenses are charged therein, jit is true 
that the count does charge the three defendants, 
in agreement with the other five persons named 
above, with conspiring to commit the following of¬ 
fenses: (a) Concealment of property!by Rose 
Turetz; (b) making a false oath by Jacop Winder- 
man; (c) presenting a false claim by Jacob Win- 
derman; (d) fraudulently receiving property by 
the three defendants after the filing of!the peti¬ 
tion; but, in view of the decisions in j Crain v. 
United States, 162 U. S. 625, 40 L. Ed. jl.097, and 
in Brewing Co. v. U. S. (C. C. A. 8), 206 |Fed. 386, 
we think it unnecessary to discuss the Objection. 
Although a conspiracy may contemplate j the com¬ 
mission of four offenses, it still remain^ a single 
crime. In our opinion the count is [correctly 
drawn, and was properly upheld.” 

This case merely holds that in a conspiracy to com¬ 
mit an offense against the United States Ithe con¬ 
spiracy is the gist of the offense and a single)count of 
the indictment may properly allege a conspiracy to 
commit one or more offenses against the Unitdd States. 
The case affords no authority in support of the indict- 
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ment here, which in a single count attempts to charge 
two separate and distinct conspiracies to defraud the 
United States, in which it is attempted to charge one 
conspiracy against certain of the defendants, and a sep¬ 
arate and distinct conspiracy against certain other and 
different defendants. 

Voice v. United States, 11 F. (2d) 598 (C. 0. A. 5th 
Cir., 1926): 

Indictmenti for conspiracy to violate the National 
Prohibition Act. Defendant pleaded autrefois acquit. 
Error assigned refusal of the court to sustain plea and 
direct verdict of not guilty. Conviction reversed. 

It appears that defendant was acquitted upon trial 
on a prior indictment. The second indictment em¬ 
braced offenses covered bv the first indictment. The 
language of the court quoted on the brief of govern¬ 
ment counsel (p. 18) was applicable to the judgment 
on the plea in bar. No question of duplicity was pre¬ 
sented or considered. Our comment on K no ell v. 
United States, supra, is likewise applicable here. 

Blaine v. United States, 29 F. (2d) 651 (C. C. A., 5th 
Cir., 1929): 

Indictments for conspiracy to violate the National 
Prohibition Act. The indictments were attacked as be¬ 
ing fatally defective because, (2) 4 ‘the conspiracy al¬ 
leged is so general and indefinite in that it fails to ac¬ 
cord notice to the defendants of the nature and cause 
of accusation against them”. (P. 652) 

The indictment was not challenged on the ground of 


duplicity. The opinion of the court does nol! touch the 
question of duplicity. The case is not in 'point. 


Wing v. United States, 280 Fed. 112 (C. ,C. A., 5th 
Cir., 1922): 


Indictment for conspiracy to commit aj 


n offense 


against the United States by violating the Chinese Ex¬ 
clusion Act. There was a demurrer to the ihdictment 
on the ground that it failed to allege that tfie China¬ 
men intended to be landed in the United States did 
not belong to the classes excepted from the provisions 
of the Chinese Exclusion Act. The demurrer was 
overruled. The question of duplicity was neither pre¬ 
sented nor considered. 

Jollit v. United Stales, 285 Fed. 209 (C. (p. A., 5th 
Cir., 1922): j 

Indictment for conspiracy to commit aiji offense 
against the United States by concealing property of 
bankrupt in violation of the National Bankruptcy 
Law. Respecting the demurrer, Bryan, Circuit Judge, 
said (p. 211): j 

“Defendants demurred to the indictment ^ipon the 
grounds: That the overt acts are alleged to |antedate 
the conspiracy; that it is not alleged that j Mitchell 
Jollit and Sam Jollit were adjudicated bankrupts, or 
that they had assets in addition to those voluntarily de¬ 
livered by them to the trustee in bankruptcy), or that 
the conspiracy continued to exist after the ad judica¬ 
tion of the bankrupts; that a conspiracy to commit an 
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offense in violation of section 37 of the Criminal Code 
is not charged against the defendants George and 
Saliba, because, as it is contended, the concealment of 
assets of a bankrupt estate by others than the bank¬ 
rupt does not constitute an offense against the Bank¬ 
ruptcy Act.” 

It will thus be seen that the case has no pertinency 
here. 


United States v. Kissel, 218 U. S. 601, (1910): 


This case was heard on writ of error to the Circuit 
Court of the United States for the Southern District 


of Xew York to review a judgment sustaining pleas in 
bar of the statute of limitations to an indictment charg¬ 
ing a conspiracy in restraint of trade, in violation of 
the Act of July 2,1890, 26 Stats. 209 (15 U. S. C. A. 1), 
commonlv known as the Sherman Act. 

In this case the defendants argued that a conspiracy 
is a completed crime as soon as formed, that it is sim¬ 
ply a case of unlawful agreement and therefore, the 
continuendo may be disregarded and a plea is proper 
to show that the statute of limitations has run. The 
language of the court quoted on the brief of govern¬ 
ment counsel (p. 19) had reference to the argument 
of counsel that the conspiracy was complete when 
formed and the statute of limitations began to run from 
that time. The only question presented and decided 
by the court was whether the alleged crime was barred 
by the statute of limitations. The quoted language of 
the court has no bearing upon the question here pre¬ 
sented. 




59 


i 


Brown v. Elliott, 225 U. S. 392, (1911): 

| . 

This was an appeal from an order dismissing peti¬ 
tions for habeas corpus, arising out of proceedings for 
the removal of petitioners from California to Nebraska 
for trial upon an indictment charging a conspiracy to 
commit an offense against the United States!by using 
the mails to defraud, in violation of Sectioif 5480 of 
the Revised Statutes. 

In tlie habeas corpus proceedings the petitioners 
challenged the indictment, the principal objections 
being, (a) The indictment did not allege jtlic con¬ 
spiracy was formed in Nebraska; (b) It did ljot allege 
overt acts done in Nebraska; (c) The alleged offense 
was barred bv the statute of limitations. T|he court 

* . . i 

reviewed all of the grounds of objection and Severally 
overruled them. The question of duplicity |was not 
involved in the case, and the grounds of demurrer 
stated in the opinion of the court make it p}ain that 
the decision has no bearing on the question ljere pre¬ 
sented. i 


United States v. Austin-Bagley Corporation, 24 F. 
(2d) 527 (Dist. Ct., W. D. N. Y., 1928): ! 

Indictment for conspiracy to commit an! offense 
against the United States by violating the Rational 
Prohibition Act. In overruling the demurrer, Adler, 
District Judge, said (p. 528): ! 

“The indictment is not duplicitous. 

“The first part of the indictment is a presenta¬ 
tion of the status of the defendants in their rela¬ 
tions to one another and does not charge or at- 
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tempt to charge a crime. The second part of the 
indictment charges the conspiracy, and it is not 
duplicitous even if different crimes are charged 
as the object of the conspiracy. ‘The conspiracy 
is the crime, and that is one, however diverse its 
objects’. Frohwerk v. United States, 249 U. S. 
204, 63 L. Ed. 561; United States v. Eisenminger 
(D. C.) 16 F. (2d) 816.” 

It will be noticed that this is an indictment for con¬ 
spiracy to commit an offense against the United States, 
and the court merely holds that the indictment is not 
duplicitous because it charges a conspiracy to com¬ 
mit more than one offense against the United States, 
following Frohwerk v. United States, 249 U. S. 204. 

Our comment on the Frohwerk Case, supra, is like¬ 
wise applicable here. 

Ford v. United States, 273 U. S. 593, (1927): 

Indictment for conspiracy to commit an offense 
against the United States by violating the National 
Prohibition Act. This case merely holds that the in- 
dictment was not duplicitous as it charged a continu¬ 
ing conspiracy to import intoxicating liquors into the 
United States from a British vessel, which took on a 
cargo of liquor at the port of Vancouver, B. C., and 
by the aid of motor boats, plying the waters of San 
Francisco Bay, landed the intoxicating liquor in San 
Francisco, in the State of California. The indictment 
alleged as overt acts various landings at different times 
during the continuance of the conspiracy. 

Having already pointed out the distinction between 


an indictment charging a conspiracy to comnjiit an of¬ 
fense against the United States, and an indictment in 
a single count charging two separate and distinct con¬ 
spiracies to defraud the United States, in the interest 
of brevity, the argument need not be repealed here. 
It is obvious that the language of the court, quoted on 
the brief of government counsel (pp. 19-20), i^ not ap¬ 
plicable here. I 


Wilson v. United States, 190 Fed. 427 (C. Cj A., 2nd 

Cir., 1911): I 

I 

In this case the indictment contained four] counts. 
The first three counts charged the defendants with 
violating Section 5480 of the Revised Statutes, lj)y using 
the mails to defraud. The fourth count charged the 
defendants with conspiracy to commit an I offense 
against the United States by using the mail^ to de¬ 
fraud, in violation of Section 5480 of the Revised 

I 

Statutes. One of the material questions presented by 
the assignments of error was (p. 430), “(8) Whether 
there was a single or two separate conspiracie'p”. In 
disposing of this question, Noyes, Circuit Judge, said 
(p. 436): j 

* 4 With respect to the eighth question before us 
the defendant Butler especially urges that the 
proof offered to support the indictment , estab¬ 
lishes not one conspiracy but two, and that with 
one of them said defendant had no connection. 

“We do not question the correctness of th6 prop¬ 
osition stated in behalf of said defendant that 
when certain persons combine to perform pertain 
acts and some of them combine with others en- 
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gaged in totally different acts, though all may have 
a similar general purpose in view, it is error to 
join them in an indictment”. 

It will be noted that the government counsel quote 
only a portion of the opinion of the court on this point. 
When we consider the entire opinion on this question, 
it will readily be observed that it supports the conten¬ 
tion of the appellees here. We particularly desire to 
draw the attention of the court to the foregoing open¬ 
ing sentence of the paragraph which immediately 
precedes the portion of the opinion quoted by govern¬ 
ment counsel. The foregoing language of the court 
clearly recognizes the distinction for which we contend. 


Lefco v. United States , 74 F. (2d) 66 (C. C. A., 3rd 
Cir., 1934): 


Indictment in four counts, three counts charging use 
of mails to defraud, in violation of Section 215 of the 
Criminal Code, and the fourth count charging a con¬ 
spiracy to commit an offense against the United States 
by using the mails to defraud, in violation of Section 
215 of the Criminal Code. 


From the judgment of conviction defendants ap¬ 
pealed. One of the contentions of the defendants was 
that the court erred in refusing to direct a verdict of 
acquittal, for the reason that the evidence if validly 
admitted, disclosed not one state-wide conspiracy, in 
which all engaged, as alleged in the fifth count of the 
indictment, but proved four distinct and unconnected 
conspiracies, in which different groups of the defen¬ 
dants separately engaged, and that in consequence 


I 
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the proofs varying from the allegations, did jnot sus¬ 
tain the count. In disposing of this contentiojn, Wool- 
ley, Circuit Judge, said (p. 68): 

I 

i 

“Of course, to sustain a verdict on an indictment 
charging one particular conspiracy, the evidence 
must establish the conspiracy charged. Evidence 
that establishes another conspiracy, or several 
other conspiracies, will not sustain the verdict. 
(Emphasis ours) 


# y y 


The language of the court, quoted on the brief of 
government counsel (pp. 20-21), is not applicable here, 
for the reason that it is not alleged in the indictment 
under consideration that there was a common 1 ] design 
among all of the defendants to accomplish t|he end 
sought to be alleged in the separate and distinct charge 
of conspiracy which, it is alleged, comprehended de¬ 
priving the government of the faithful, conscientious 
and honest services of the defendant Olberg. We main¬ 
tain that the case is not in point here. ] 

Blum v. United States, 46 F. (2d) 850 (C. C. A., 6th 
Cir., 1931): 

In this case the defendants were convicted under 
an indictment charging a conspiracy to violate tjhe Na¬ 
tional Prohibition Act. On appeal the defendants com¬ 
plained that the indictment was duplicitous, and! urged 
that the court below erred in refusing leave td with¬ 
draw pleas of not guilty and to hie a demurrer <j)r mo¬ 
tion to quash the indictment. On appeal the court put 
aside the question of the exercise of discretion iy the 
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trial court in denying the motion to withdraw the pleas, 
and considered the merits of the objections to the in¬ 
dictment. The appellate court held that the indictment 
charged but a single offense. In considering the indict¬ 
ment, the court treated certain of its allegations as 
“ungrammatical”, or as “clerical error”, particular¬ 
ly with respect to the failure of the indictment to 
charge directly that the conspiracy was formed with 
the intent of selling the liquor which was unlawfully 
imported into the United States. The language of the 
court, quoted on the brief of government counsel (p. 
21-22), necessarily has relation to the conclusion of the 
court that the indictment was “ungrammatical”, or 
“clerical error”, consequently it was matter of form 
and not substance, and for that reason came within the 
public policy enounced by Section 1025, Revised Stat¬ 
utes. The case is not in point here, for the reason that 
we are concerned with matter of substance of the high¬ 
est importance, and no mere question of form is in¬ 
volved. 


Sunderland v. United States , 19 F. (2d) 202 (0. C. 
A., 8th Cir., 1927): 

Defendants were tried and convicted on an indict¬ 
ment containing eleven counts, ten of which charged a 
violation of Section 215 of the Criminal Code, by using 
the mails to defraud, and the eleventh count charged a 
conspiracy to ic-ommit an offense against the United 
States bv the use of the mails in furtherance of a 
scheme to defraud, in violation of Section 215 of the 
Criminal Code. 
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The defendants did not demur or move to qbash the 
indictment but undertook to challenge it for duplicity 
in the following* manner: (1) by motion to exclude evi¬ 
dence; (2) motion to require government to elect; (3) 
motion for directed verdict; and (4) motion in arrest 
of judgment. (P. 205) 

On appeal it was held that methods (1) motion to 
exclude evidence and (4) motion in arrest of judgment 
were unavailing. 

As to methods (2) motion to require government to 
elect, and (3) motion for directed verdict, tlie court 
said (p. 206): j 

“Assuming, but without deciding, that tl^e other 
methods were sufficient to raise the question of 
duplicity, yet we think the charges cannot be sus¬ 
tained. Duplicity is the joining in one cjount of 
two or more distinct offenses. In the cas<^ at bar 
the contention of plaintiffs in error is t|hat the 
indictment sets out two schemes to defraud; that 
it sets out two groups of defendants; eacji group 
being engaged in a separate scheme—onp group 
being engaged in the sale of securities of the Guar¬ 
anty Securities Company and its allied companies 
and banks, the other group being engaged in the 
sale of securities issued by the Colonial Timber & 
Coal Corporation. 

“This contention fails to grasp the fufl scope 

of the indictment. The offense charged jin each 

. 1 

count, except the conspiracy count, is th^ use of 
the mail in furtherance of a scheme for obtaining 
money by means of false and fraudulent repre¬ 
sentations. The indictment alleged that oiie group 
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of defendants were in control of certain trust com¬ 
panies and banks; that they, in co-operation with 
a second group of defendants, devised a scheme in 
accordance with which they should form a new 
corporation, the Colonial Timber & Coal Corpora¬ 
tion; that this new corporation, under the co-op¬ 
erative management of all the defendants, should 
issue its stock and bonds and sell a portion of the 
same to the financial institutions controlled bv the 
first group of defendants; that another portion 
should be sold to the general public through the 
same financial institutions; that still a third por¬ 
tion should be allotted without consideration to 
the defendants themselves; and furthermore, that 
the same financial institutions, owning among their 
assets large amounts of bonds and stock of the 
Colonial Timber & Coal Corporation, should sell 
to the public, stock, bonds, and certificates of their 
own issue, based upon their own assets, which in¬ 
cluded said stock and bonds of the Colonial Timber 
& Coal Corporation. ’’ 

The foregoing portion of the opinion of the court 
immediately precedes that portion quoted on appel¬ 
lant’s brief (p. 3*2) and explains and clarifies it. When 
thus considered, it plainly appears that this case af¬ 
fords no authority in support of the contention of gov¬ 
ernment counsel. 

Scheib v. United States , 14 F. (2d) 75 (C. C. A., 7th 
Cir., 1926): 

In this case the defendants were convicted under an 
indictment containing sixteen counts, fifteen of which 
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charged the offense of using the mails to defraud, in 
violation of Section 215 of the Criminal Code.j The six¬ 
teenth count charged a conspiracy to commit an offense 
against the United States by using the ! mails to 
defraud, in violation of Section 215 of the i Criminal 
Code. A reading of the facts alleged in the indictment 
in this case, epitomized by the court, (pp. 76-/[7) makes 
it apparent that the portion of the opinion quoted by 
government counsel (Br., p. 32) is applicable only to 
the facts of that case, for the reason as stated by the 
court, that all of the defendants were engaged in the 
general scheme to defraud. 

. i 

In view of the fact that the allegations relating to 
the separate and distinct charge of conspiracy cannot 
be held to apply to all of the defendants, it results that 
the facts of the instant case do not permit of tjhe appli¬ 
cation of the principles of law there enounced, for the 
reason that there is no similarity in the allegations of 
fact. 

i 

Silkworth v. United States, 10 F. (2d) 711 (jC. C. A., 
2nd Cir., 1926): j 

I 

In this case the defendants were convicted under an 

i 

indictment charging a violation of Section 2l5 of the 
Criminal Code, by using the mails to defraud. The 
indictment alleged two classes of schemes to ^efraud: 

(1) Certain of the defendants, stockbrokers, on 
orders of customers, would buy securities through de¬ 
fendants, also brokers, and later without the know¬ 
ledge of the customers, would resell the securities and 
conceal such resale from the customers. 
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(2) The same defendants, upon obtaining orders 
from other customers, would pretend to make pur¬ 
chases thereof from the same other defendants, who 
would falsely pretend that the orders for the pur¬ 
chases of the securities had been executed and the 
securities purchased by the first group of defendants 
and held by them for the account of the customers, 
when in truth and in fact the securities were not pur¬ 
chased, and the true situation would be concealed from 
the customer. 

At the trial motions were made to dismiss and quash 
the indictment because it was claimed that the allega¬ 
tion with reference to the scheme to defraud were 
repugnant and unintelligible. The trial court sus¬ 
tained the motion as to the No. 1 scheme to defraud 
and excluded evidence as to this. The trial proceeded 
on the charge based upQn the No. 2 scheme to defraud. 
In affirming the judgment of conviction, the court said 
(p. 714): 

“Assuming, as we must, in conformity with the 
ruling of the trial court, that paragraph 1, which 
charged the means of operating the scheme, was 
obscure, or, as put by the court, ‘unintelligible’, 
did not vitiate the indictment as a whole, provid¬ 
ing the language, disregarding the ambiguous 
portion, sufficiently set forth a general scheme 
which constituted an artifice to defraud. The in¬ 
dictment sets forth two modes of operation by 
which the firm of Raynor, Nicholas & Truesdell, 
with the assistance of the other plaintiffs in error 
planned and carried out their scheme of bucketing. 
As apparently attempted to be set forth in para- 


graph 1, they planned, first, to buy the stock the 
customers ordered and then to sell it without their 
consent; second, against customers, they intended 
not to buy the stock, but nevertheless tp represent 
that they had. The indictment does sufficiently show 
the latter artifice to defraud as operated against 
certain customers. It was proper to ijnclude the 
two modes of operation in an indictmelnt, and no 
duplicity can be charged against such an indict¬ 
ment. Byron v. United States, 259 F. 371. Vari¬ 
ous means used in committing the offense may be 
joined without duplicity. Gourdain |v. United 
States, 154 F. 453.’ ’ 


Upon examination of this case it will bei seen that 
the question of duplicity was not raised by the defen¬ 
dants. The sole question before the Court c^f Appeals 
was whether the indictment presented a valid charge as 
to the No. 2 scheme to defraud, as the trial jcourt had 
held with the defendants on the motion levelled at the 
No. 1 scheme. It is difficult, if not impossible, to even 
surmise how this case affords the slightest support for 


the contention of government counsel here. 


Cowl v. United States, 35 F. (2d) 794 (C. 1C. A. 8th 
Cir., 1929): | 

In this case the defendants were convicted under an 
indictment containing fourteen counts, thirteen of 
which charged a violation of Section 215 of the Crimi¬ 
nal Code by the use of the mails for the purpose of 
carrying out a scheme to defraud. Count I fourteen 


charged a conspiracy to commit an offense against the 
United States by the use of the mails in furtherance 
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of the scheme to defraud, in violation of Section 215 of 
the Criminal Code. 

The defendants filed a special demurrer and the 
grounds of demurrer argued in the Court of Appeals 
were (p. 796): 

(b) That said Count 1 of said information does not 
allege the value of said lot to be donated to said plain¬ 
tiff, and fails to allege that the same was worthless or 
of no value. 

(c) That said Count 1 fails to allege that said larger 
lots were valueless and fails to allege the value of said 
larger lots. 

In the course of the opinion the court observed that 
the argument had gone far beyond the matters raised 
by the special demurrer and assigned as error, but the 
court said (p. 796): 

“In considering the special demurrer, we shall 

confine ourselves within bounds indicated bv the 

* 

assignments of error.’’ 

It will thus be seen that the question of duplicity was 
neither raised by the special demurrer, nor considered 
by the court. The portion of the opinion quoted on the 
brief of government counsel (Br., pp. 34-35) had re¬ 
lation to the question as to whether the indictment had 
sufficiently alleged a scheme to defraud. This is made 
self-evident by a reading of the sentence of the opin¬ 
ion of the court just preceding the quotation lifted out 
of the opinion by government counsel, in which the 
court said (p. 797): 

“We refer to some other objections suggested 
as to the indictment. It is urged that certain 
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charges of false representation in the indictment, 
i. e., that the corporation had authority tb sell each 
and every lot, as to the value of the lots}, that the 
$59 was more than the cost of the abstijact, as to 
deeds and incidental expenses in connection with 
the transfer of title to the intended victim, were a 
part of the recital as to the method of carrying 
out the scheme to defraud, and were not state¬ 
ments of any part of the scheme itself; that there¬ 
fore the jury was permitted to convict Appellant 
on matters charged only in the recital. | There is 
a distinction between a scheme to defraud and the 
means by which it is to be carried out. Sunder¬ 
land v. United States , 19 F. (2d) 202. The distinc¬ 
tion has been recognized particularly where a 
charge of duplicity arises under an indictment. 
While the indictment here under consideration is 
cumbersome, lacking in clarity, intertwining state¬ 
ments of the scheme to defraud with methods em¬ 
ployed, we do not think it should be held (defective 
on the ground of duplicity, granting that such 
question was preserved in the record. It sets forth 
but one general scheme to defraud. Tfye indict¬ 
ment charges that by means ‘hereinafter described’ 
the victims were to be induced to give (up their 
money. Some of the matters which counsel urge 
as merely recitals are in fact tied up to apd a part 
of the scheme to defraud, though not set forth 
where the attempt is made to describe thb same.” 

j 

In the light of this analysis of the case it cpn hardly 
be urged that it supports the position of government 
counsel here. 
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Worthington v. United States, 64 F. (2d) 936 (C. C. 
A., 7th Cir., 1933): 

In this case, the defendant was convicted of using the 
mails in furtherance of a scheme to defraud and of con¬ 
spiracy to commit an offense against the United States, 
bv using the mails to defraud, in violation of Section 
215 of the Criminal Code. The indictment was in six 
counts, five of which charged substantive offenses and 
the sixth count charged the defendants with a con¬ 
spiracy to commit the five offenses set forth in the 
first f ve counts of the indictment. The quoted portion 
of the opinion of the court on the brief of government 
counsel (p. 35), we concede, correctly states the law 
applicable to that case. 

We concede that in a case of a conspiracy to commit 
an offense against the United States, where there is 
one conspiracy it may properly be alleged that the ob¬ 
ject of the conspiracy was to commit more than one 
offense, such as several violations of Section 215 of the 
Criminal Code^ as was the fact in the case cited. In a 
case of this character the conspiracy is the gist of the 
crime. However, that is quite different from the case 
at bar. Here we have an attempt to charge two sep¬ 
arate and distinct offenses of conspiracy in a single 
count of the indictment, to be accomplished by wholly 

different means and bv different defendants. It seems 

* 

to us that there is no analogy between the two cases, 
and for that reason the case cited affords no support 
for the contention of government counsel. 

In the light of the well settled principles of law 
enounced by the decisions cited in support of our argu- 


ment, we maintain that the indictment here junder con¬ 
sideration in a single count, attempts to allege sepa¬ 
rate and distinct conspiracies against separate and dis¬ 
tinct defendants, that the trial court did hot err in 
sustaining the demurrer and dismissing ^lie indict¬ 
ment, and that the judgment of the court below should 
be affirmed. 

n. | 

The indictment does not charge any offens^, because 
(a) It does not allege facts sufficient in law to con¬ 
stitute an offense, and (b) It does not allege facts 
setting forth all of the elements essential to con¬ 
stitute an offense. 

. • 

The statute (Section 37, Criminal Code), denounces 
as an offense, a conspiracy (a) to commit ^n offense 
against the United States, (b) to defraud tlje United 
States in any manner or for any purpose. 

The indictment in this cause seeks to charge a con¬ 
spiracy to defraud the United States. At the! outset it 
is important to have in mind the elements jessential 
to constitute the offence of conspiracy. j 

i 

In Pettibone v. United States , 148 U. S. 197j, (1893), 
Mr. Justice Fuller said (p. 203): j 

i 

“A conspiracy is sufficiently described 3-s a com¬ 
bination of two or more persons, by concerted ac¬ 
tion, to accomplish a criminal or unlawful purpose, 
or some purpose not in itself criminal or unlawful, 
by criminal or unlawful means, and the rule is 
accepted as laid down by Chief Justice ^haw in 
Com. v. Hunt, 4 Met. Ill, that when the criminal- 


ity of a conspiracy consists in an unlawful agree¬ 
ment of two or more persons to compass or pro¬ 
mote some criminal or illegal purpose, that pur¬ 
pose must be fully and clearly stated in the in¬ 
dictment;; while if the criminality of the offense 
consists in the agreement to accomplish a purpose 
not in itself criminal or unlawful, by criminal or 
unlawful means, the means must be set out.” 
(Emphasis ours) 

The rule laid down in the Pettibone Case, defining a 
conspiracy establishes what has now become a settled 
principle of law applicable to this class of cases. 
Shortly stated, the rule is, that in a case where the 
object to be accomplished by the conspiracy is in itself 
criminal or unlawful, the means by which it is to be ac¬ 
complished need not be alleged. But in a case, such as 
we have here; where the object of the alleged con¬ 
spiracy is not in itself criminal or unlawful, it is essen¬ 
tial that the indictment contain allegations showing 
that it was to be accomplished by criminal or unlawful 
means. In such case the criminal or unlawful means 
by which the conspiracy is to be accomplished become 
in law the object of the conspiracy, as will later be 
pointed out more in detail. 

Inasmuch as this indictment does not charge the de¬ 
fendants with a conspiracy to “ accomplish a criminal 
or unlawful purpose”, but only a “purpose not in 
itself criminal or unlawful”, the indictment must 
charge facts showing that the purpose was to be ac¬ 
complished by criminal or unlawful means. In short, 
the indictment in this case seeks to charge a conspir- 


acy, the purpose of which was to bring aboht the re¬ 
jection of the plans and specifications of th^ Willacy 
County District irrigation construction project for a 
gravity and open canal system of irrigatioh, and in 
lieu thereof to bring about the approval by th|e Federal 
Emergency Administration of Public Works of plans 
and specifications for the construction of a high pres¬ 
sure pipe line system, which would involve the use of 
redwood piping material, in the expectation! that the 
Hammond Lumber Company might furnish! the red¬ 
wood lumber from which would be manufactured the 
redwood piping, with the ultimate hope that jhe Ham¬ 
mond Lumber Company would be benefited tb the ex¬ 
tent of whatever profit, if any, which might b<b derived 
out of the transaction. 

Upon an analysis of the facts alleged in tile indict¬ 
ment, as distinguished from conclusions, and testing 
these facts in the light of the settled principles of law 
applicable thereto, it will readily be seen that the in¬ 
dictment utterly fails to measure up to the j require¬ 
ments of law. 

The charge of conspiracy in the indictment is de¬ 
signed to bring the defendants within the rule of law 
enounced by the Supreme Court of the United States 
in the case of Haas v. Henkel, 216 U. S. 462 (19PL0), and 
as limited, reaffirmed in the case of Ilammer$chmidt, 
ct al. v. United States, 265 U. S. 182 (1924). j By the 
charge of conspiracy, the indictment seeks tcj> accuse 
the defendants of conspiring to impair, obstruct and 
defeat the lawful function of an agency of the jgovern- 
ment. The indictment nowhere sufficiently charges a 
conspiracy to deprive the government of moneV, prop- 


erty or anything- of pecuniary value, but only of so- 
called property rights. This being the case, we must 
deal with the question as to whether or not the facts 
alleged in tlie indictment are sufficient to charge a 
conspiracy to impair, obstruct or defeat the lawful 
function of any agency of the government. 

We maintain that no facts are alleged in the indict¬ 
ment sufficient to charge such a conspiracy. 

In the case of Haas v. Ifevkel, supra, the Court 
speaking of the indictment, through Mr. Justice Lur- 
ton, said (pp. 477-478): 

“It is, for the purposes of this case, enough to 
say that it is averred that the Department of Agri¬ 
culture includes a Bureau of Statistics, established 
bv law. That one of the governmental functions 
exercised by that department, particularly through 
the statistical bureau, is the acquirement of de¬ 
tailed information from time to time in respect 
to the condition of the cotton crop of the country. 
* * * It is averred that the said Holmes was an 
employee or an official in said department, and in 
the Bureau of Statistics. That by virtue of his duty 
as such official and assistant statistician, he ac¬ 
quired much of the information upon which such 
reports are based, and, as an official, came into 
knowledge of the probable contents of the regular 
reports. * * * That the conspiracy was to ob¬ 

tain such information from Holmes in advance of 
general publicity, and to use such information in 
speculating upon the cotton market, and thereby 
defraud the United States by defeating, ob¬ 
structing, and impairing it in the exercise of its 
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governmental function in the regular and official 
duty of publicly promulgating fair, impartial, and 
accurate reports concerning the cotton crop.” 

Justice Lurton further says (p. 479-480): | 

“These counts do not expressly charge that the 
conspiracy included any direct pecuniarV loss to 
the United States, but, as it is averred that the ac¬ 
quiring of the information and its intelligent com¬ 
putation, with deductions, comparisons, ai)id expla¬ 
nations, involved great expense. * * t But it 

is not essential that such a conspiracy sjiall con¬ 
template a financial loss or that one shall result. 
The statute is broad enough in its terms t<j> include 
any conspiracy for the purpose of impairing, ob¬ 
structing, or defeating the lawful function of any 
department of government. Assuming, as We have, 
for it has not been challenged, that this statistical 
side of the Department of Agriculture is tjhe exer¬ 
cise of a function within the purview of }he Con¬ 
stitution, it must follow that any conspiracy which 
is calculated to obstruct or impair its efficiency 
and destroy the value of its operations and reports 
as fair, impartial, and reasonably accurat^, would 
be to defraud the United States by depriving it of 
its lawful right and duty of promulgating or dif¬ 
fusing the information so officially acquire^ in the 
way and at the time required by law or depart¬ 
mental regulation.” (Emphasis ours) ! 

It must be borne in mind that the indictment re¬ 
ferred to by Mr. Justice Lurton in this case Charged 
as a part of the conspiracy that the government offi¬ 
cial, Holmes, was bribed to violate his duty as! a pub- 
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lie official. In the ease here presented there are no 
allegations of fact, which may be taken as against 
these defendants, that any officer or employee of the 
government was to be corrupted, in order to accom¬ 
plish the object of the alleged conspiracy. 

In the case of Hammerschmidt v. United States, su¬ 
pra, Mr. Chief Justice Taft, speaking for the court and 
commenting upon the opinion of the court in the case of 
Haas v. Henkel, said (p. 187): 

“It is obvious that the writer of the opinion and 
the court were not considering whether deceit or 
trickerv was essential to satisfy the defrauding 
required under the statute. The facts in the case 
were such that that question was not presented. 
The deceit of the public, the trickery in the ad¬ 
vance publication secured by bribery of an official, 
and the falsification of the reports made the fraud 
and deceit so clear as the gist of the offenses ac¬ 
tually charged that their presence was not in dis¬ 
pute. The sole question was whether the fraud 
there practiced must have inflicted upon the gov¬ 
ernment pecuniary loss, or whether its purpose 
and effect to defeat a lawful function of the gov¬ 
ernment and injure others thereby was enough. 
That was all that Mr. Justice Lurton’s words can 
be construed to mean.” 

Mr. Chief Justice Taft then proceeds as follows (p. 

1S8): 

“To conspire to defraud the United States means 
primarily to cheat the Government out of prop- 
ertv or monev; but it also means to interfere with 


or obstruct one of its lawful governmental func¬ 
tions by deceit, craft, or trickery, or at) least by 
means that are dishonest. It is not necedsarv that 

i * 

the Government shall be subjected to property or 
pecuniary loss by the fraud, but only that its legiti¬ 
mate official action and purpose shall be| defeated 
by misrepresentation, chicane, or the overreach¬ 
ing of those charged with carrying out thfe govern¬ 
mental intention.” (Emphasis ours) 


These two cases announce the undisputed! doctrine 
with respect to a conspiracy to defraud the; Govern- 

i 

ment of a legitimate function or to impair, obstruct or 
defeat a lawful function of the Government. 

Tested by the rule laid down in these cases, we main¬ 
tain that the indictment fails to allege facts isufficient 
to charge the defendants with the offense of conspir¬ 


acy. 


It will be noted that in the case of Hammerschmidt 
v. United States, supra, Mr. Chief Justice Taft, in the 
course of the opinion said that it is only necessary (p. 
188) “that its (the government’s) legitimate official 
action and purpose shall be defeated by misrepresen¬ 
tation, chicane, or the overreaching of those charged 
with carrying out the governmental intention) ” This 
would appear to mean that in his opinion, and in the 
opinion of the court, that even in a case where it is 
charged that the government’s “legitimate official ac¬ 
tion” has been defeated, it must be shown thht it has 
been defeated by “misrepresentation, chicanj? or the 
overreaching of those charged with carrying out the 
governmental intention.” The broadest meaning that 
could be ascribed to these words is that some “official 
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charged with carrying out the governmental intention’* 
must either have been corrupted or he must have been 
deceived by misrepresentation or overreached by de¬ 
ceit or fraud. 

In the case at bar it appears that no official of the 
government charged by law with carrying out the gov¬ 
ernmental intention was corrupted, nor does it appear 
in the indictment that any misrepresentation, deceit or 
fraud was practiced upon any official or employee of 
the government who was charged by law with the duty 
of carrving out the governmental intention. 

It is an elementary principle of criminal pleading 
that the indictment must be expressed in language that 
is clear and certain: 

In the case of United States v. Hess , 124 U. S. 483, 
(1888), in speaking of the essentials of an indictment, 
the court said (p. 48G): 

“* * i* all the material facts and circum¬ 

stances embraced in the definition of the offense 
must be stated, or the indictment will be defective. 
No essential element of the crime can be omitted 
without destroying the whole pleading. The omis¬ 
sion cannot be supplied by intendment, or impli¬ 
cation, and the charge must be made directly, and 
not inferentiallv or bv wav of recital.” 

In United States v. Criiikshank, 92 U. S. 542, (1876), 
Mr. Chief Justice Waite said (p. 558): 

“The object of the indictment is, first, to fur¬ 
nish the accused with such a description of the 
charge against him as will enable him to make his 
defense, and avail himself of his conviction or ac- 


81 


i 
I 
I 
I 

quittal for protection against a further! prosecu¬ 
tion for the same cause; and, second, to inform the 
court of the facts alleged, so that it may decide 
whether they are sufficient in law to support a con¬ 
viction, if one should be had. For this, facts are 
to be stated, and not conclusions of law 4lone. A 
crime is made up of acts and intent; ahd these 
must be set forth in the indictment, with reason¬ 
able particularity of time, place and circum¬ 
stances.’’ (Emphasis ours) 

I 

Again, the court said (p. 558): j 

4 4 So, too, it is in some states a crime fqr two or 
more persons to conspire to cheat and defraud 
another out of his property; but it has been held 
that an indictment for such an offense must contain 
allegations setting forth the means proposed to be 
used to accomplish the purpose. This, because, to 
make such a purpose criminal, the conspiracy must 
be to cheat and defraud in a mode made jcriminal 
by statute; and as all cheating and defrauding has 
not been made criminal, it is necessary fo|r the in¬ 
dictment to state the means proposed, in order 
that the court may see that they are in jfact ille¬ 
gal ’ ’ 

' 

Again, the court said (p. 559): j 

4 4 Whether a particular crime be such ah one or 
not, is a question of law. The accused hafe, there¬ 
fore, the right to have a specification of the charge 
against him in this respect, in order that he may 
decide whether he should present his def ense by 
motion to quash, demurrer or plea; and the court, 
that it may determine whether the facts hull sus¬ 
tain the indictment.” 
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In Evans v. United States, 153 U. S. 5S4, (1894), the 
court said (p. 587): 

“The crime must be charged with precision and 
certaintvi and every ingredient of which it is com- 
posed must be accurately and clearly alleged. (Ci¬ 
tations) : ‘The fact that the statute in question, 
read in the light of the common law, and of 
other statutes on the like matter, enables the court 
to infer the intent of the legislature, does not dis¬ 
pense with the necessity of alleging in the indict¬ 
ment all the facts necessary to bring the case with- 
in that intent .' United States v. Carll, supra.’’ 

In United States v. Geare f et al., 54 App. D. C. 30 
(1923), Mr. Justice Van Orsdel said (p. 33): 

“This brings us to the second branch of the case, 
the failure of the indictment to state facts suffi¬ 
cient, if true, to establish criminal negligence. The 
negligence, here sought to be charged against these 
defendants, occurred while they were engaged in 
the performance of lawful acts. In such cases 
the indictiuent must set out with the utmost clear¬ 
ness the facts upon which criminal negligence is 
predicated. In this the present indictment is lack¬ 
ing. Indeed, it fails to meet any of the established 
rules of criminal pleading. An indictment should 
contain every essential fact necessary to clearly 

* « V 

define the crime, and the offense sought to be 
charged should be set out with sufficient accuracy 

<17 * 

and completeness to support a judgment, either 
upon demurrer or conviction. It is true that the 
indictment charges the defendants collectively 
with undertaking and assuming to construct and 


erect the building, and to plan, design, fabricate, 
and furnish materials therefor, and that in! so doing 
they unlawfully, feloniously, and carelessjly failed 
and neglected to perform their separate assump¬ 
tions and obligations in a careful and skillful man¬ 
ner. But these are merely conclusions, of the 
pleader. Nowhere does it appear in what! particu¬ 
lar the cement, or brick, or steel work was defec¬ 
tive ; nor does it appear in what respect the plans 
and specifications and superintendence orj* inspec¬ 
tion of the work contributed to the accidejit. 

“The reason for the requirement that all the 
material facts and circumstances, essential to a 
clear definition of the offense, must appear in the 
indictment, 4 is, first, to furnish the accused with 
such a description of the charge against him as 
will enable him to make his defense, and avail him¬ 
self of his conviction or acquittal for protection 
against a further prosecution for the samp cause; 
and, second, to inform the court of the facts al¬ 
leged, so that it may decide whether they pre suf¬ 
ficient in law to support a conviction, if one should 
be had. For this, facts are to be stated, pot con¬ 
clusions of law alone. A crime is made up of acts 
and intent; and these must be set forth ip the in¬ 
dictment, with reasonable particularity pf time, 
place, and circumstances.’ United States v[. Cruik- 
shank, 92 U. S. 542, 558. | 

4 ‘ The case at bar, however, is so completely dis¬ 
posed of by this court in Ainsworth et al. vj United 
States, 1 App. D. C. 518, that the able opinion of 
Chief Justice Alvey may be adopted as ip every 
particular decisive of this case.” 


Ainsworth v. United States , 1 App. D. C. 518 (1893): 

Hearing on an appeal from an interlocutory judg¬ 
ment of the Supreme Court of the District of Colum¬ 
bia, holding a criminal term, overruling a demurrer to 
a joint indictment of several defendants for man¬ 
slaughter. Reversed. 

At page 523, Chief Justice Alvey said: 

“It isicertainly a fundamental principle in the 
common law, that every party accused of crime is 
entitled to have every essential fact that enters 
into the definition of the offense, set forth in an 
indictment, with such full and entire accuracy, 
that the offense may judicially appear to the court 
in pronouncing judgment thereon, whether upon 
demurrer or after conviction. This is especially 
necessarv where the act or omission charged as 
producing the injury is not in itself necessarily 
unlawful, but only becomes so by its peculiar cir¬ 
cumstances and relations to the result that fol¬ 
lows, in the natural sequence of events. In such 
case, every matter of fact essential to show the il¬ 
legality of the act or neglect must be fully set 
forth; and the omission of anv fact or circum- 
stance necessary to constitute the offense will be 
fatal. 2 Hawk., PI. C., 25, Sec. 57; 1 Whart Cr. 
Law (7th ed.), Sec. 2S5. The indictment must be 
certain to everv intent, and without anv intend- 
ment to [the contrary; and the crime must be 
charged with such certainty and precision that it 
may be understood by every one, so that the party 
may know how to defend against such charge. 
Hence, facts, and not mere conclusions from facts, 
or conclusions of law, must be stated. 1 Chitty Cr. 
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Law, 172. Or, as declared by the Suprehie Court 
of the United States, in the recent case of the 
United States v. Hess, 124 U. S., 486: ^Tlie gen¬ 
eral, and, with few exceptions . . . tlje univer¬ 
sal rule, on this subject, is, that all thej material 

* facts and circumstances embraced in the definition 

i of the offense must be stated, or the indictment 

i 

will be defective. No essential element of the crime 
can be omitted without destroying the whole plead¬ 
ing. The omission cannot be supplied b^' intend- 
ment, or implication, and the charge must) be made 
directly and not inferentiallv, or by way o^ recital. ’ 
And again, in the same case, quoting from the pre¬ 
vious case of the United States v. Cruikshank, 92 
U. S., 542, the court said: ‘The object of the in¬ 
dictment is, first, to furnish the accused with such 
a description of the charge against him ap will en- 
► able him to make his defense, and avail htmself of 

his conviction or acquittal for protection against 
a further prosecution for the same cause; and, 
second, to inform the court of the facts alleged, so 
that it may decide whether they are sufficient in 
law to support a conviction, if one should be had. 
For this, facts are to be stated, not conclusions of 

* law alone. A crime is made up of acts and intent ; 

and these must be set forth in the indictment with 
reasonable particularity of time, place and circum¬ 
stances.’ Authorities to the same effect j could be 

r added to an indefinite extent, but it is junneces- 

r sary.” 

■ 

United States v. Johnson , 26 App. D. C. I3(j (1905): 

Hearing on an appeal by the United States j from an 
order of the Supreme Court of the District of Colum- 


r 



bia sustaining a motion in arrest of judgment upon a 
verdict in a prosecution for the alleged violation of sec¬ 
tion 5479, U. S. Rev. Stat. 

In affirming the trial court’s action in sustaining the 
motion in arrest of judgment, this court said (p. 139): 

“That particularity and certainty are required 
in indictments is the well-settled rule of law ap¬ 
plicable to the subject. ‘The indictment must be 
free from all ambiguity.’ Evans vs. United States, 
153 U. S. 584, 38 L. ed. 830. Equally true is it 
that the charge must be made directlv, and not 
inferentially, or by way of recital.” 

Again, the court said (pp. 139-140): 

“Reading the indictment in connection with the 
statute, one would naturally infer that the name 
of the notary had been forged. Counsel for ap¬ 
pellant admits that it is only by implication that 
the indictment charges that the recited answer was 
in fact false, and adds that ‘although the charge is 
indirect and inferential,’ the effect is sufficiently 
clear as to be unmistakable to the ordinarv intelli- 

V 

gence. "Vye think that it would be an unsafe rule 
to lay down that an indictment is good or bad ac¬ 
cording to the degree of the intelligence of the in¬ 
dicted person or his attorney.” 

The principle of law enounced in the foregoing 
cases is settled by an unbroken line of decisions, too 
numerous to be cited on this brief. Tested by these 
settled principles, we maintain that the indictment fails 
to allege facts sufficient to charge the offense of con¬ 
spiracy. As has already been pointed out, the pur- 
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pose sought to be accomplished by the alleged conspir¬ 
acy was lawful in itself, and no facts are jalleged to 
show that this purpose was to be accomplished by 
criminal or unlawful means. j 

As exhibited by the facts, as distinguishep from the 
conclusions, alleged in the indictment, it is ^>lain that 
the object of the conspiracy sought to be charged, was 
not unlawful in and of itself. When an ahalysis of 
the indictment is confined to the facts alleged, it is 
likewise plain that the object and purpose of the alleged 
conspiracy was to bring about the rejection ofj the grav¬ 
ity, and open canal system of irrigation, apd in lieu 
thereof to have adopted and approved a high pres¬ 
sure pipe line system which would involve tjhe use of 
redwood piping. This was an object lawful in and of 
itself, and could only be denounced as a crime should 
criminal or unlawful means be resorted to in order to 
accomplish such object. This being the case[ in order 
to have a valid indictment it is essential thiat it con¬ 
tain allegations of fact plainly showing that the means 
by which the object of the alleged conspiracy jwas to be 
accomplished were criminal or unlawful. 

It should always be borne in mind that the object of 
the alleged conspiracy here being considered Es not de¬ 
nounced as a crime by any statute of the United States. 
Again, we say that where the object of the conspiracy 
is not unlawful in and of itself, it is essential to show 
by allegations of fact that it was to be accomplished 
by means which are criminal or unlawful, in w^hich case 
the means become the object of the conspirac 
The principle here maintained is uniformly 
by the text writers and is supported by the following 
well considered cases: 


y. 

accepted 


2 Zoline’s Federal Criminal Laiv and Procedure, 324, 
Section 1047: 

“Of course, in a conspiracy to effect a lawful 
purpose by unlawful means, the unlawful means 
constitute the object of the conspiracy to such an 
extent that thev should be as fullv set out as the 
nature of the case will permit. The foregoing ap¬ 
pears to state the true rule, and explains any ap¬ 
parent discrepancy between the decisions.” (Em¬ 
phasis ours) 

3 Bishop’s !New Criminal Procedure, 1367 (1913): 

“Section 219. Either the Means or the End— 

of the conspiracy must appear in the indictment to 
be unlawful; both need not. 

“Section 220. The Unlawful End— in an in¬ 
dictment for conspiracy to cheat by statutory 
false pretenses, sufficiently appears from the alle¬ 
gation that it was 4 to get and obtain, knowingly 
and designedly, by false pretenses of’ the person 
to be injured, certain of his property described, 
‘with the intent then and there to cheat and de¬ 
fraud’ him of the same. 

“Section 221. In a Conspiracy Lawful in Ob¬ 
ject—unlawful means must be set out. And— 

“Section 222. If the Conspiracy is Statutory 

—every element must be averred, and the legisla- 
tive expressions sufficiently followed.” (Empha¬ 
sis ours) 

1 Wharton’s Criminal Procedure (10th ed.) 614 
(1918): 

“Section 516. Means to be employed to accom¬ 
plish object. In those cases in which the object 
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and purpose of the conspiracy and combination 
was the performance of an act which in and of 
itself unlawful, either at common law| or under 
statute, a general averment of the conspiracy and 
its object, alleging the corrupt intention, is suffi¬ 
cient without an allegation as to the ! means by 
which the act was to be accomplished ajid the end 
attained, because in such a case, the m6ans forms 

i 

no part of the offense; in those cases where neither 
the combination nor the act to be done is unlaw¬ 
ful, but which it is agreed to accomplish by crim¬ 
inal or unlawful means, then those means must be 
particularly set forth in the indictment or infor¬ 
mation, and as set out must be such as to consti¬ 
tute an offense, either at common law; or under 
the statute. The reason for this rule has been 
said to be to enable the court to see the character 
of the act or acts proposed to be done and what 
crime, if any, they would constitute if perpetrated; 
and also to apprise the accused of the f^cts relied 
upon to establish the offense charged.”! (Empha¬ 
sis ours) 

■ 

2 Wharton’s Criminal Lav: (11th ed.) 177j8 (1912): 

“III. Conspiracy to Make Use of Me^tns them¬ 
selves the Subject of Indictment, to Effect an In¬ 
different Object. 

“Section 1625. When the illegality is in the 
means, these means must be set forth. This class 
is here separately mentioned because it h^s usually 
been placed under a distinct head by text-writers, 
though on principle it is difficult to distinguish it 
from cases where an indictable offense jis the di¬ 
rect and immediate object of the conspiracy. In 


i 


one case the defendants conspire to commit an 
indictable offense for the sake of itself, in the other 
they conspire to commit it for the sake of some 
other object; but when the cases usually put un¬ 
der the first head are analyzed, they will be found, 
many of them, to fall under the second. Thus, in 
a conspiracy to produce the marriage of a young 
woman by coercion, to procure an appointment by 
corruption, to make a change in government by 
seditious means, and to fraudulently effect a 
change in the government of a corporation, as 
well as in many parallel cases, the end is indiffer¬ 
ent, but the means constitute the offense. It is 
enough to say, in such cases, that as the conspir¬ 
acy rests on the alleged indictabilitv of the con- 
stituent misdemeanor, such misdemeanor must be 
specified. 

“The general rule, therefore, is that when the 
combination is to do an act not in itself unlawful, 
but which it is agreed to accomplish by criminal 
or unlawful means, then those means must be par¬ 
ticularly set forth, and be such as to constitute an 
offense either at common law or by statute. Thus 
on an indiptment for a combination to procure a 
marriage of paupers, in order to throw the burden 
of maintaining them on another parish, it is nec¬ 
essary to show that some threat, promise, bribe, 
or other unlawful device was used, because the 
act of marriage being in itself lawful, the pro¬ 
curing it Irequires this element in order to be 
charged as a crime. In such case it is essential 
to show the intent of the combination, by stating 
that the husband was a pauper, and the wife 
legally settled in the parish from which she was 
taken.•’ (Emphasis ours.) 


2 Arclibold’s Criminal Practice and Pleaching (1860) 
1049, (Note): j 


urt 


The correct rule seems to be, that, i^i a charge 
for a conspiracy, if the act to be done is in itself 
illegal, the indictment need not set forth the means 
by which it was to be accomplished. If the act to 

be done is not in itself unlawful, but becomes so 

i 

from the purposes for which, and the means by 
which, it is to be done, the indictment mpst set out 
enough to show the illegality. For instance, an 
indictment charging a conspiracy to hinder and 
injure the administration of public justice, by 
obtaining a counterfeit bill from the hands of a 
person to whom it had been uttered, so that, it 
could not be had as evidence upon a crirrjinal pros¬ 
ecution, is sufficient. It need not allege the means 
to be used, nor that the bill was in thej hands of 
the person named; nor need the bill be jlescribed, 
nor need it be alleged that the defendants knew 

that it had been uttered willfullv. But it is not a 

•> 

sufficient statement of the offense, in pn indict¬ 
ment in a conspiracy to cheat, to allege that the 
defendants conspired together to cheati and de¬ 
fraud P. S. S. of his goods; or to acquire and 
get into their possession the goods of P. S. S., 
under color and pretense of buying the |same; or 
to get possession of the goods of P. S. S. upon 
trust or credit, and then to remove and jransport 
them out of the commonwealth. The words, 
‘cheat and defraud,’ do not necessarily import 
any offense, either by statute or by comtnon law; 
and therefore, an indictment for a conspiracy in 


which the object is alleged to be to ‘cheat and 
defraud’ must set forth, in detail, such further 
allegations as will show the object to be an offense 
either by statute, or at common law.” (Empha¬ 
sis ours) 

At well on Federal Criminal Law, 219 (1911): 

Section 181: 

“Indictments under this statute” (Section 37, 
Criminal Code; Section 5440 Rev. St.) “must com¬ 
prehend in allegation, not only whatever averments 
are necessarv under it, but also the necessary alle- 
gat ions and ingredients of the offense or statute 
for which the conspiracy was formed. An indict¬ 
ment that fails to set out the elements of the of¬ 
fense conspired to be committed is bad. A con¬ 
spiracy a? commonly understood, is a corrupt 
agreeing together of two or more persons to do, 
by concerted action, something unlawful, either 
as a means or an end. The word ‘corrupt’, as 
used, means unlawful. The intendment of this 
definition is that to conspire to do an unlawful 
act; or to conspire to accomplish a result which 
may in itself be lawful, but to do it in an unlawful 
manner; or an unlawful agreement to accomplish 
an unlawful result, are conspiracies.” (Empha¬ 
sis ours) 

3 Russell on Crimes (9th ed.) 147 (1877): 

“Where the act is in itself illegal, it is not nec¬ 
essary to state the means by which the conspiracy 
was effected. * * * 

“But where the act only becomes illegal from 
the means used to effect it, the illegality of it 
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should be explained by proper statements, as in 

the cases which have been cited of conspiracies to 
marry paupers.” 

Page 149, note 1: ! 

“An indictment for a conspiracy to compass or 
promote a purpose, not in itself criminal or un¬ 
lawful, by the use of criminal or unlawful means, 
must set forth the means intended to be used: 

Comm. v. Hunt, 4 Mete. 411. An indictment for 

a conspiracy to compass or promote a dmime or 

unlawful purpose, must set forth that [purpose 

fullv and clearly. Ibid. An indictmeilt for a 
• » 

conspiracy, if the act to be done in itself, fs illegal 
need not set forth the means by which it was to 
be accomplished: St. v. Bartlett, 30 Majine 132. 
An indictment for a conspiracy should j set out 
the means intended to be used; and whe[re these 
means are insufficient to have the effect of de- 

i 

frauding a person of his property, the! alleged 
object of the conspiracy, the offense is incom¬ 
plete: Marsh v. People, 7 Barb. 391. Ap indict¬ 
ment for a conspiracy to cheat and defraud which 
does not set forth the means intended to be used, 
is insufficient; and is not aided bv averments of 
overt acts done in pursuance of the conspiracy: 
Comm. v. Sliedd, 7 Cush. 514.” (Emphasis ours) 

Pettibone v. United States , 148 U. S. 197 (11893) : 

In error to the District Court of the United States 
for the District of Idaho, to review a conviction of 
plaintiffs in error under Sections 5399 and 5440 of the 
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Revised Statutes, for conspiring to obstruct the ad¬ 
ministration of justice in a court of the United States. 
Reversed and cause remanded with instructions to 
quash the indictment and discharge defendants. 

Section 5399 makes it a crime against the United 
States to corruptly obstruct or impede the adminis¬ 
tration of justice. Section 5440 makes it unlawful 
to conspire to; commit an offense against the United 
States, or to defraud the United States in any maimer 
or for any purpose. 

The indictment alleges that the Circuit Court of 
the United States for the District of Idaho, issued an 
injunction to plaintiffs in error and others, restrain¬ 
ing them from preventing employes of Bunker Hill 
& Sullivan Mining & Concentration Co., by force or 
intimidation, from proceeding to work. It then alleges 
that plaintiffs in error conspired and agreed to “com¬ 
mit an offense against the United States, as follows, 
to wit”, defendants did “unlawfully, corruptly, fraud¬ 
ulently, and feloniously conspire, combine, confeder¬ 
ate, and agree together to intimidate, by force and 
threats of violence, the employes of the said Bunker 
Hill & Sullivan Mining & Concentrating Co., then 
working in and upon the mines of the said company, 
and within and around the mill and other buildings 
of said company” * * * “with the intent then and 
there on the part of said” defendants “to compel 
the employes” of said company “to abandon their 
work in and upon the mines”, etc. * * * “and so the 
grand jurors aforesaid * * * do charge and say that ” 
defendants “unlawfully * * * did conspire * * * to 
commit an offense against the United States, to wit, to 
corruptly and by force and threats obstruct and im- 


pedc the due administration of justice in the afore¬ 
said United States Circuit Court for the Ninth Ju¬ 


dicial Circuit, District of Idaho”, etc. 

Motions to quash and demurrers were jiled and 
overruled, and after verdict, motions in ari|est were 
made and denied. Plaintiffs in error were |*onvicted 
and sentenced to imprisonment. This writ of error 
was allowed thereupon. 

Plaintiffs in error contend that the indictment is 
defective among other reasons, because it j fails to 
allege that they had knowledge that the United States 
Court was dispensing justice, that it fails jo allege 
that they were ever served with summons in ttye equity 
suit, or with a copy or notice of the injunction, and 
hence the indictment fails to allege a criminal intent 
to commit a crime against the United States under 
Section 5399. 

Mr. Justice Fuller (p. 203): 


“A conspiracy is sufficiently described ap a com¬ 
bination of two or more persons, by concerted ac¬ 
tion, to accomplish a criminal or unlawful pur¬ 
pose, or some purpose not in inself criminal or un¬ 
lawful, by criminal or unlawful means, land the 
rule is accepted as laid down by Chief | Justice 
Shaw in Com. v. Hunt, 4 Met. Ill, that when the 
criminalitv of a conspiracy consists in an unlaw- 
ful agreement of two or more persons to ^ompass 
or promote some criminal or illegal purpdse, that 
purpose must be fully and clearly statecj in the 
indictment; while if the criminality of the offense 
consists in the agreement to accomplish a purpose 
not in itself criminal or unlawful, by crinkinal or 
unlawful means, the means must be set ou|. 
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“This indictment does not in terms aver that 
it was the purpose of the conspiracy to violate 
the injunction referred to, or to impede or obstruct 
the due administration of justice in the circuit 
court; but it states, as a legal conclusion from the 
previous iallegations, that the defendants con¬ 
spired so!to obstruct and impede. It had previ¬ 
ously averred that the defendants conspired by 
intimidation to compel the officers of the mining 
company to discharge their employes and the em¬ 
ployes to, leave the service of the company, a 
conspiracy which was not an offense against the 
United States, though it was against the state. 
Idaho, Rev. Sec. 6541. The injunction was also 
set out, and it was alleged that the defendants did 
intimidate and compel the employees to abandon 
work; but the indictment nowhere made the direct 
charge that the purpose of the conspiracy was to 
violate the injunction, or to interfere with pro¬ 
ceedings in the circuit court. The combination to 
commit an offense against the United States was 
averred to consist in a conspiracy against the 
state, and the completed act to have been in pur¬ 
suance of|such conspiracy; but the pleader care¬ 
fully avoided the direct averment that the pur¬ 
pose of the confederation was the interruption 
of the course of justice in the United States 
Court.” (Emphasis ours) 

Jelke v. United States, 255 Fed. 264 (C. C. A., 7th 
Cir., 1918): 

In error to District Court of United States for east¬ 
ern division of Northern District of Illinois. Prosecu¬ 
tion by the United States against Jelke and 12 others 


for conspiracy to defraud the United States out of 

i 

the 10 cents per pound tax due by law oi)l colored 
oleomargarine. Nine of the defendants we^e found 
guilty. Each of these obtained a writ of error to 
review this judgment. Affirmed. 

i 

Plaintiffs in error appropriately and timely raised 
the question of the sufficiency of the indictment: (a) 
Because of the defects in the allegations wherein it 

i 

is sought to describe the conspiracy, and (b) I Because 
of the defects in the allegations wherein it i|s sought 
to describe acts which are therein alleged to h^ve been 
done to effect the object of the conspiracy. 

The indictment (as set out in plaintiffs’ jn error 
brief) first establishes the time and place oij the oc¬ 
currence of the following acts, and describes jthe par¬ 
ties defendant, then in paragraph five, alleges that 
the defendants, “unlawfully, willfully, knowingly, and 
feloniously, have combined, conspired, confederated 
and agreed together to defraud the said United States 
of the tax by law provided to become due to thb United 
States of ten cents per pound upon certain oleomar¬ 
garine, artificially colored to look like butter of a 
shade of yellow”. Paragraphs 6-20 then set jup that 
defendants agreed to cause to be manufactured ole¬ 
omargarine which was uncolored, and caus^ to be 
mixed with this coloring matter so it would look like 
butter, and further would supply to certain named 
individuals white oleomargarine and coloring! matter 
and tub liners and cause these individuals to mix the 
coloring matter with the white oleomargarine and 
sell the same for profit without paying the ta^: of ten 
cents per pound required by law and intending that 
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the United States should be defrauded out of the 
monev due the United States for such tax. 

Paragraphs 21-41 then allege certain overt acts done 
to effect the object of the conspiracy. 

Plaintiffs in error contend the indictment is insuffi¬ 
cient since the specific allegtions following Paragraph 
Five limit and control the general allegations therein 
found, and, it is claimed the indictment is insufficient 
in so far as it attempts to charge the conspiracy for 
the following reasons: (a) Because not one of the 
defendants is alleged to be a manufacturer of oleo¬ 
margarine as defined by the act; (b) Because not one 
of the individuals named or unnamed was capable of 
defrauding the United States out of the ten cents per 
pound tax; (c) Because the indictment does not allege 
that the tax mentioned in Section 19 of the indictment 
was the tax to become due on the artificially colored 
oleomargarine, or that the persons mentioned in Sec¬ 
tion 17 of the indictment did not intend to pay the 
tax; (d) Because it does not appear that defendants 
agreed to cause the acts to be done within the United 
States; (e) Because the indictment does not allege 
the time the oleomargarine was to be sold; (f) Be¬ 
cause of the uncertainty of meaning of certain of the 
terms used. 

At page 275 the court makes the following distinc¬ 
tion : 

“An indictment attempting to charge conspiracy 
is sufficient if it follows the language of the stat¬ 
ute and contains a sufficient statement of an overt 
act to effect the object of the conspiracy, except¬ 
ing where the object of the conspiracy is in itself 
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lawful, and in such case the means mpst be set 
forth with such particularity as td disclose 
their illegality and the intended criminal in¬ 
tent, and except also those cases where the 
conspiracy is to defraud the govermpent in a 
manner that would not permit of the defendants 
being fairly and reasonably informed ofj the char¬ 
acter of the offense without such detailed state¬ 
ment of the means and the time and pliace being 
set forth.’’ j 

Page 277: j 

“Mr. Justice Cooley, speaking for thejMichigan 
Supreme Court, in the case of People v. Arnold, 
46 Mich. 268, 9 N. W. 406, announced tile rule in 
the following language, citing many ca^es: 

“ ‘It is conceded that if the act whiclj the con¬ 
spirators combine to perform is unlawful, it is 
not necessary to set out in the information the 
means intended to be employed in accomplishing 
it. * * * But if the end in view is lawful or in- 
different and the conspiracy only become^ criminal 
by reason of the unlawful means whereby jit is to be 
accomplished, it becomes necessary to show the 
criminality by setting out the unlawful means’.” 

(Emphasis ours) 

' ! 

United States v. Milner , et al., 36 Fed. 890 j(Cir. Ct., 
N. D. Ala., 1888): j 

On demurrer to indictment. The indictmept in two 
counts, sought to charge defendants with conspiracy 
to defraud the United States under Section 5440, Rev. 
S’t., U. S. Both counts are the same with tlpe excep- 

I 



lion that one charges the conspiracy to defraud by 
obtaining the dismissal of certain suits, and the other 
charges conspircay to defraud by unlawfully obtain- 
the dismissal of certain suits. Demurrer sustained. 

The court says (p. 891): 

“Considering, then, both counts as charging a 
conspiracy to defraud the United States, the ques¬ 
tion is first presented whether such conspiracy is 
sufficiently set forth. It has been decided in this 

V 

circuit upon reason and authority that an indict¬ 
ment for a conspiracy should charge the object of 
the conspiracy, but need not charge the means to 
be employed. U. S. v. Goldman, 3 Woods, 187. Of 
course, in a conspiracy to effect a lawful purpose 
by unlawful means, the unlawful means constitute 
the object of the conspiracy to such an extent that 
they should be as fully set out as the nature of the 
case will permit. The object of the conspiracy, 
as charged in the two counts, is the intent to 
defraud the United States by obtaining the dis¬ 
missal and discontinuance of certain suits which 
bv law might be brought bv the United States 
against certain parties to recover certain lands 
alleged to have been fraudulently and unlawfully 
obtained from the United States. Can a con¬ 
spiracy with this object be said to be a conspir¬ 
acy to defraud the United States? It depends 
upon whether the United States owns the certain 
lands, or whether the certain lands have been 
fraudulently and unlawfully obtained from the 
United States. If the United States does not own 
the certain lands, and they have not been fraudu¬ 
lently and unlawfully obtained from the United 

v * 

States, then it is difficult to see how the United 


States could be defrauded in any manner or for 
any purpose by a successful conspiracy to obtain 
lawfully or unlawfully the dismissal 6f certain 
suits to recover the certain land. In otl^er words, 
unless the certain lands belong to the United 
States the conspiracy could not have defrauded 
the United States. The word ‘alleged’ apparently 
vitiates each count.’’ (Emphasis ours) 

United States v. Moore , 173 Fed. 122 (Cir. Ct., D. 
Ore., 1909): 

Rufus Moore and others were indicted foj* conspir- 
acv. On demurrer to indictment. Overruled. 

w 

The indictment alleges that Congress passed an act 
providing for and appropriating $325,000 for the sur¬ 
vey of public lands, preference given to thosb suitable 
for agricultural purposes, those settled or partly set¬ 
tled, and certain others. The indictment th^n alleges 
that Henry Meldrum, Surveyor General of the United 
States for Oregon, George E. Waggoner, cjiief clerk 
in the office of the Surveyor General, Davidj W. Kin- 
naird, an examiner of surveys of the United States, 
Rufus S. Moore, a land surveyor, and the t\i 7 o named 
notaries public for the State of Oregon, “ unlawfully 
did conspire, combine, confederate, and agree!together, 
and with divers other persons to the said grajnd jurors 
unknown, to defraud the said United Stated, by cor¬ 
ruptly, and for their own gain, profit, and benefit, ad¬ 
ministering and procuring the administration of the 
said Act of Congress in a manner contrary td the true 
intent and policy thereof, and wasteful of tho moneys 
so appropriated and apportioned, and prejudicial to 
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the interest and welfare of the said United States and 
the public service thereof, to be accomplished in the 
way now here described”, namely, that defendants 
were to take advantage of the fact that there were 
filed in the office of the said Surveyor General, at Port¬ 
land, divers false and forged applications of pur¬ 
ported settlers in town 27, and although they knew 
the land was arid, unfit for agriculture, and unsettled, 
the Survevor i General was to let a contract for the 

m/ 

surveying thereof to Moore, and other defendants 
were to endorse it and recommend its approval, etc. 

The court first holds that the indictment does not 
charge a conspiracy to defraud the United States of 
its moneys, but rather a conspiracy to defraud the 
United States “by corruptly administering and pro¬ 
curing the administration of the said act of Congress, 
contrary to the true intent and policy thereof’The 
court then holds, however, that the conspiracy so 
charged is a crime under Section 5440 of Rev. Stats. 

At page 132 the court turns to the question of the 
sufficiency of the allegation of the means whereby the 
conspiracy was to be accomplished, saying: 

“To determine with what particularity the 
means should be set forth, it is necessary to ad¬ 
vert to some well established rules respecting con¬ 
spiracies. , The general definition of a conspiracy 
is that it consists of a combination between two 
or more persons to do a criminal or unlawful 
act, or a lawful act by criminal or unlawful 
means, although it is said the definition is not 
perfectly accurate. It is sufficiently accurate for 
our purpose here, however. Now: 


“ ‘If the object of the combination is j unlawful, 
the means contemplated to effect such object are 
immaterial, either in a criminal prosecution to 
punish the perpetrators for entering into the com¬ 
bination or to recover of them the damages in¬ 
flicted by carrying out the object of the con¬ 
spiracy; and it is not even necessary that the 
means should have been agreed upon. Where, how¬ 
ever, the object of the conspiracy is in itself not 
unlawful, the object is immaterial and the illegal¬ 
ity of the means used or intended to be psed con¬ 
stitutes the offense.’ 8 Cvc. 622. 

“It may be further observed that all| unlawful 
conspiracies must be attended with a corrupt mo¬ 
tive. Without the corrupt motives of thje confed¬ 
erates, no criminality can attach to thp confed¬ 
eration. The corrupt motive may be made to 
appear by the indictment in two waysi—one, in 
charging that the object of the conspiracy is to 
accomplish an unlawful act. * * * 

“The other way is by charging a combination to 
do a lawful act, or an act innocent in itself, by un¬ 
lawful means. In such a case the inteht or cor¬ 
rupt motive must appear through the allegations 
of the means employed to effect the object of the 
conspiracy. To illustrate: If two or more persons 
are charged with a conspiracy to defraud the gov¬ 
ernment of its revenue, the intent to defraud at¬ 
tends the combination for that purpose, and the 
means whereby to accomplish the purpose may or 
may not in themselves, and disconnected) with the 
unlawful purpose, be corrupt. But, if it be 
charged that certain persons confederated to do 
a lawful act by unlawful or criminal means, then 
it must be that the means employed shill be at- 
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tended with a corrupt motive, which must ade¬ 
quately appear by the allegations of the indict¬ 
ment.” (Emphasis ours) 

The court then held that the conspiracy there charged 
was a conspiracy to do an unlawful act and therefore 
the failure to allege corrupt purposes and intent in 
the means whereby it was to be effectuated did not 
render the indictment insufficient. Demurrer over¬ 
ruled. 

United States v. Gardner, 42 Fed. 829 (Cir. Ct., X. 
D. X. Y., 1890): 

Error to District Court to review a judgment by 
which Gardner was convicted of conspiracy and sen¬ 
tenced to two years’ imprisonment. The indictment 
alleges that Gardner and others conspired to commit 
larceny from the United States. Judgment affirmed. 

Page 831: 

“Where an indictment for a conspiracy does not 
set forth the object specifically, and show that such 
object is a legal crime, it should particularly set 
forth the means to be used by the conspirators, 
and show that these means are criminal. Lambert 
v. People, 9 Cow. 578; Com. v. Hunt, 4 Mete. 125. 
In this indictment, however, the averment of the 
commission of the larceny, which was the object 
of the conspiracy, is an ample averment of an 
overt act”. (Emphasis ours) 

United States v. Patterson, 55 Fed. 605 (Cir. Ct., D. 
Mass. 1893): 

Indictment of John H. Patterson and others in 18 
counts for violation of the Sherman law (26 St. p. 209, 
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c. 647). Demurrer to the indictment. Judgment over¬ 
ruling demurrer as to counts 4, 9, 14 and 1$, and sus¬ 
taining it as to others. ! 

i 

The statute in question: 

“Section 1. Every contract, combination in the 
form of trust or otherwise, or conspiracy, in re¬ 
straint of trade or commerce among the several 
states or with foreign nations, is hereby declared 
to be illegal. 

“Section 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or conspire 
with any other person or persons to monopolize, 
any part of the trade or commerce amon£ the sev¬ 
eral states or with foreign nations, shall be deemed 
guilty of a misdemeanor, and, on convictjon there¬ 
of, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment ncjt exceed¬ 
ing one year, or by both said punishmenjts, in the 
discretion of the court.’’ 

The first ten counts of the indictment seek to charge 
a conspiracy to violate Section 1 of the statute, and 
the last eight counts seek to charge a conspiracy to 
violate Section 2 of the statute. The demurrer attacks, 
among other things, the failure to allege with partic¬ 
ularity the means of accomplishing the object of the 
conspiracy. In holding all except four countjs insuffi¬ 
cient, the court says (p. 638): 

“The statute is not one of the class where it is 
alwavs sufficient to declare in the words of the en- 
actment, as it does not set out all the eleinents of 
a crime. A contract or combination in restraint 
of trade may be not only not illegal, but praise- 


worthy; as, where parties attempt to engross the 
market by furnishing the best goods, or the cheap¬ 
est. So that ordinarily a case cannot be made un¬ 
der the statute unless the means are shown to be 
illegal, and therefore it is ordinarily necessary to 
declare the means by which it is intended to en¬ 
gross or monopolize the market. And by the well 
settled rules of pleading it is not sufficient to al¬ 
lege the means in general language, but, if it is 
claimed that the means used are illegal, enough 
must be set out to enable the court to see that they 
are so, and to enable the defense to properly pre¬ 
pare to meet the charge made against it.” (Em¬ 
phasis ours.) 

The court held four of the counts good since they set 
out with reasonable particularity the means to be em¬ 
ployed by defendants; the remaining counts were held 
insufficient however. 

T Min ghost v. Richards, 225 Fed. 226 (Dist. Ct., R. I., 
1915): 

Habeas corpus on petition of Frank W\ Tillinghast 
and others against John J. Richards, U. S. Marshal. 
Petitioners discharged. 

Petitioners were indicted in Southern District of New 
York for violation of Section 37 of the Criminal Code, 
in that they unlawfully conspired to defraud the United 
States of the ten cents per pound tax due on oleomar¬ 
garine. 

The court held that in order to determine whether 
there was probable cause to believe that the conspiracy 
was in fact formed in New York, and whether an overt 



act was committed there, it was necessary td examine 
the allegations of the indictment as to what was in¬ 
cluded within the scheme of the conspiracy. 

At p. 228 the court said: 


“The indictment it should be observed, is not 
for doing a lawful act by unlawful m^ans, and 
therefore does not contain, and does not require, 
allegations to the effect that the defrauding of the 
United States was to be accomplished py deceit, 
misrepresentation, or concealment. If tl|e indict¬ 
ment were based upon actual fraud by deception 
or concealment, it would, of course, be essential 
to allege this as a part of the conspiracy or plan, 
or of the means whereby the fraud was to be ac¬ 
complished. Pettibone v. United States, 148 U. S. 
197. The object of the conspiracy being to de¬ 
fraud the United States by an act prohibited by 
law, the intent to defraud is supplied by !the alle- 
gat ion that the prohibited act was to be fione un¬ 
lawfully and knowingly. 7 ’ (Emphasis ohrs) 


(a) Discussion of cases cited by government counsel 

ON THIS POINT. 

Government counsel (Br. p. 37) cite the cas^ of Pet¬ 
tibone v. United States , 148 U. S. 197, 203, inisupport 
of the contention that it was not incumbent upon the 

i . < . . i IT /) I *t • i 1 1 
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the object of the alleged conspiracy was to bd accom¬ 
plished by criminal or unlawful means. It is 
that the Pettibone Case , supra , is an authority 
port of the contention that the purpose of the donspir 
acv in the instant case was unlawful, and for that rea- 
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son it was unnecessary to set out the means by which 
the alleged conspiracy was to be accomplished. We 
have already cited and quoted from the Pettibone 
Case , and for that reason it seems unnecessary to fur- 
ther discuss the case. In short, we maintain that the 
Pettibone Case does not support the position of the 
government. On the contrary, it enounces the rule to 
be that where,! as here, the object of the conspiracy is 
not in and of itself unlawful, it cannot be made a crime 
unless the indictment alleges facts showing that it 
was to be accomplished by means which are criminal 
or unlawful. 

Frohwerk v. United States, 249 U. S. 204, (1919): 

In this case the defendants were charged with a con¬ 
spiracy to violate the Espionage Act, being Section 3, 
Chapter 30, of the Act approved June 15, 1917 (now 
50 U. S. C. A. 33). The indictment charged a conspir¬ 
acy to commit an offense against the United States in 
causing disloyalty, mutiny and refusal of dutv in the 
military and naval forces of the United States, bv 
means of the preparation and publication of certain 
articles in a newspaper. The Espionage Act is as fol¬ 
lows : 

“Whoever, when the United States is at war, 
shall willfully make or convey false reports or 
false statements with intent to interfere with the 
operation or success of the military or naval 
forces of the United States or to promote the suc¬ 
cess of its enemies and whoever, when the United 
States is at war, shall willfully cause or attempt 
to cause insubordination, disloyalty, mutiny, or 
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refusal of duty, in the military or naval forces of 
the United States, or shall willfully obstruct the 
recruiting or enlistment service of the United 
States, to the injury of the service of tjie United 
States, shall be punished by a fine of jnot more 
than $10,000 or imprisonment for not njiore than 

twenty years, or both”—which makes it ah offense. 

\ 

i 

In considering the language of the court, cjuoted on 
the brief of government counsel (p. 38), it sjhould be 
borne in mind that the defendants were charged with 
a conspiracy to commit an offense against tqe United 

i 

States; namely, to violate the Espionage Actj. 

In this case the court simply followed the ^ule that 
where the object of the conspiracy was unlawful, that 
is, to commit an offense against the United Stiates, the 
means by which the alleged conspiracy was to be ac¬ 
complished need not be alleged in the indictmejnt. The 
case has no application here. j 

i 

United States v. Moore , 173 Fed. 122 (Cirj Ct., D. 
Oregon, 1909): | 

The quotation from the opinion of the court on the 
brief of government counsel (p. 38-39), omits! salient 
portions of the opinion which qualify and lijmit the 
quoted portion. For the convenience of the cburt we 
set out the opinion of the court (p. 132) vjith the 
omitted portions emphasized: j 

“It may be further observed that all unlawful 
conspiracies must be attended with a corrupt mo¬ 
tive. Without the corrupt motives of the Confed¬ 
erates, no criminality can attach to the confedera- 
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tion. The corrupt motive may be made to appear 
by the indictment in two ways—one, in charging 
that the object of the conspiracy is to accomplish 
an unlawful act. In such case the intent is made 
to appear by the charge of a combination to do the 
unlawful or fraudulent act. Benedict, District 
Judge, says, in United States v. Donau, Fed. Cas. 
No. 14,983: 

“ ‘The crime is committed when the combination 
is made, and the act of one of the conspirators is 
not required by the statute to show the intent. 
That is inferred from the unlawful act of combin¬ 
ing to defraud, or to commit an offense.’ 

“So it is said in United States v. Stone (D. C.)' 
135 Fed. 396, supra: 

“ ‘The charge is that the defendants conspired 
to defraud the United States, and the intent to de¬ 
fraud will be inferred from the unlawful agree¬ 
ment set forth in the indictment.’ 

“The other way is by charging a combination to 
do a lawful act, or an act innocent in itself, by un¬ 
lawful means. In such a case the intent or corrupt 
motive must appear through the allegations of 
the means employed to effect the object of the con¬ 
spiracy. To illustrate: If two or more persons are 
charged with a conspiracy to defraud the govern¬ 
ment of its revenue, the intent to defraud attends 
the combination for that purpose, and the means 
whereby to accomplish the purpose may or may 
not in themselves, and disconnected with the un¬ 
lawful purpose, be corrupt. But, if it be charged 
that certain persons confederated to do a lawful 
act by unlawful or criminal means, then it must 
be that the means employed shall be attended with 



a corrupt motive, which must adequately appear 
by the allegations of the indictment. It is well 
stated by counsel that the offense denounced by 
Section 5440 is the Act of conspiring together to' 
do the things enumerated in the sectiop, and the 
conspirators are subject to prosecution whenever 
one or more of them has done any act in further¬ 
ance of the unlawful scheme devised aijid agreed 
upon. Such being the case, it is sufficient if it ap¬ 
pears that the conspiracy formed was attended 
with corrupt motives and for a corrupt purpose. 

“Now, the offense charged by the present indict¬ 
ment is that of conspiracy to defraud in the first 
of the two ways, namely, by corruptly, and for the 
conspirators’ own gain, profit, and benefit, admin¬ 
istering and procuring the administration of said 
act of Congress in a manner contrary to the true 
intent and policy thereof, and wasteful of the 
moneys so appropriated and apportioned. Thus 
the corrupt purpose appears as well by djirect and 
positive averment as by inference from the charge 
to defraud the government. So that it is not 
essential that the corrupt motive an^l guilty 
knowledge be made to appear at every turn of 
what is alleged touching the means employed to 
effectuate the unlawful purpose. It is Sufficient 
that there existed on file in the office of the sur¬ 
veyor general false affidavits, which the defen¬ 
dants knew to be false in the particular that thd 
lands described and which formed the basis for 
letting the contract were not of the kind tjhat were 
contemplated by the Act of Congress should be 
surveyed. In the case of United States vj. Walsh, 
5 Dill. 58, Fed. Cas. No. 16,636, it was pot even 
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alleged that the pay rolls presented were false, or 
not true, and that case is readily distinguishable 
from this.” (Emphasis ours) 

It will be observed that the decision of the court is 
based upon the conclusion that the agreement which 
constituted the conspiracy was corrupt in that the de¬ 
fendants knew that the applications on tile were false. 
The court clearly states that where the conspiracy is 
attended with corrupt motives and for a corrupt pur¬ 
pose, it is unlawful in and of itself, and the means need 
not be alleged. 

On the other hand, where the alleged conspiracy is 
to do a lawful act “by unlawful or criminal means, 
then it must be that the means employed shall be at¬ 
tended with a corrupt motive, which must adequately 
appear by the allegations of the indictment”, meaning 
that the means by which the alleged conspiracy is to 
be accomplished must be alleged. 

Government counsel argue (Br. p. 38), “It will be 
seen that the unlawful purposes charged were in many 
respects like the unlawful objects charged in the in¬ 
stant case”. There is no similarity between the two 
cases, for the reason that in the case here presented 
the indictment does not allege that the conspiracy was 
attended with corrupt motives and was for a corrupt 
purpose. 

Perrin v. United States, 169 Fed. 17 (C. C. A., 9th 
Cir., 1909): 

In this case the defendant and one Benson were in¬ 
dicted for a conspiracy to defraud the United States 



of. large tracts of land containing twelve, thousand 
acres in California. The defendants interposed de¬ 
murrers, the principal grounds being that ^he indict¬ 
ment did not state facts sufficient to constitute an of- 
fense against the laws of the United States, j Demurrer 
overruled. The indictment charged that tl^e conspir¬ 
acy was to be accomplished (p. 18): 

“by means of false, fraudulent, and fictitious ap¬ 
plications and affidavits to purchase, and false, 
fraudulent, and fictitious entries of s^id lands, 
which said false, fraudulent, and fictitious appli¬ 
cations, affidavits, and entries were to j)e filed in 
the California state land office, at Sacramento, 
Cal., and by reason of which said falsb, fraudu¬ 
lent, and fictitious applications and affidavits to 
purchase and entries the state of California was 
to demand of the United States the lan4s covered 
by and mentioned in the said applications and 
affidavits in lieu of other lands in the state of Cali¬ 
fornia which had been heretofore included in 
forest reservations established in sai^ state of 
California by the United States governihent. 

“The indictment further charges tha| John A. 
Benson had theretofore caused the land^ included 
in the forest reservations in lieu of which the state 
of California was to demand the lands applied for 
by the defendants to be covered by false, fraudu¬ 
lent, and fictitious applications and affidavits to 
purchase from the said state of California, and 
by the pretended relinquishment of said lands, so 
included in the said forest reservations, by the 
said John A. Benson, the state of California was 
apparently entitled to select other lances in lieu 
thereof. ’ 9 
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In the Perrin Case it plainly appears from the indict¬ 
ment that corrupt motives attended the means by which 
the conspiracy was to be accomplished, and as held by 
the court, the means were sufficiently alleged to make 
the indictment good against a demurrer on the ground 
that it did not state facts sufficient to constitute an of¬ 
fense against the laws of the United States. 

We submit that the case affords no support for the 
argument of government counsel here. 

It is then argued by government counsel (Br. p. 40) 
that here “we have a conspiracy to defraud the gov¬ 
ernment, among other things, of its moneys, and the 
faithful services of a trusted and valuable employee, 
and of its right to have an emergency statute effectively 
administered, as well as of its right ‘to freely and fully 
contract V’ 

We challenge this argument of government counsel. 
In the first place, the indictment does not contain alle¬ 
gations of fact upon which to predicate the charge that 
the government was to be defrauded of its moneys; 
secondly, there are no allegations of fact as against 
these defendants, upon which to predicate the charge 
that the government was to be defrauded of the faith¬ 
ful services of a trusted and valuable employee. In 
our argument in support of the position that the in¬ 
dictment is duplicitous, we have already pointed out 
that the only allegations of fact relating to the claim 
that the government was to be defrauded of the faith¬ 
ful services of Olberg are those contained in that part 
of the indictment which was held by the court below to 
attempt to charge a separate and distinct offense of 
conspiracy. There are no allegations of fact in any 
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wise connecting these defendants with the alleged offer 
of a position to the defendant Olberg. j 


Rivera v. United States, 57 F. (2d) 816 j(C. C. A., 
1st Cir., 1932): | 


In this case the indictment charged a conspiracy to 
commit an offense against the United States, jto fraudu¬ 
lently and knowingly facilitate the transportation of 
certain merchandise into the United State^, contrary 
to law, in violation of the statute, 19 U. S.|C. A. 497 
(42 Stats. 982). j 

The case came up from the District Co^rt of the 
United States for the District of Porto Riccj. The in¬ 
dictment alleged as a fact that the defendants con¬ 
spired to import beer into the United States], contrary 
to law, in that the duty on the same was n<j)t paid as 
required by the Tariff Act of 1922. There [was a de¬ 
murrer to the indictment, challenging its Sufficiency, 
which was overruled by the trial court. Tlje portion 
of the opinion quoted on the brief of government coun¬ 
sel (p. 40), clearly states the law applicable j to a case 
of conspiracy to commit an offense against the United 
States where the means need not be allege^. It has 
no application here for the reasons already pointed 
out. 

i 

On the government’s brief the case of Crhwford v. 
United States, 212 U. S. 183, (1909), is citedj and it is 
argued that it is “a case very similar to thb present 
one. ’ ’ 

In that case the defendant was convicted oi^ the first 
count of an indictment which contained six codnts. The 
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court sustained a demurrer to the second, third and 
fourth counts, and the defendant was acquitted on the 

fifth and sixth counts. This left for consideration only 

•/ 

the first count, to which a demurrer had been inter¬ 
posed on the grounds that the indictment did not set 
forth any offense under the conspiracy statute, nor 
did it set forth any offense under anv statute, or at 
common law; (a) that as to the first count it did not 
appear how the government could have been defrauded 
by the allegedjscheme of conspiracy; (b) and that it 
is not alleged in the indictment that any payment to 
Machen under the agreement set forth in the count was 
intended to influence his official action; (c) it was not 
alleged that the government was to pay more than it 
would have had to pay if the alleged agreement be¬ 
tween the defendants had not been entered into; 
(d) and it is not alleged that the contract was not hon¬ 
estly awarded. The demurrer was overruled. 

The facts alleged in the first count of the indictment, 
briefly stated, were: Machen, one of the defendants, 
was General Stiperintendent of the Division of Free 
Delivery of the Post Office Department, and that de¬ 
partment used satchels for letter carriers, which were 
supplied by contract at a certain price named therein 
for each satchel, and in such numbers as the depart¬ 
ment might from time to time require. It was the 
duty of the General Superintendent to keep the depart¬ 
ment advised of the approaching expiration of exist¬ 
ing contracts, of the necessity for advertising for bids 
for contracts for satchels for letter carriers, to advise 
as to such contracts, and to use his best and honest 
judgment as to the number of satchels required. It 
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was also his duty to examine the bills for sujdi satchels, 
to approve them, if correct, upon whicli payment 
would be made by the Post Office. It is alleged that the 

l 

defendant, Lorenz, had full knowledge of j the duties 
pertaining to the office of General Superintendent. 
The indictment then alleged the means by which the 
alleged conspiracy was to be accomplished in the fol¬ 
lowing manner: j 

Crawford was to procure the company of which he 
was an officer, to put in a bid for furnishing the 
satchels. Before the offer of the bid he was jto procure 
the company to make a contract with the [defendant 
Lorenz, that if the bid of the company wai accepted 
by the department the company would pay Lorenz all 
of the money received from the Department Iexceecling 
the cost of manufacturing and delivering thje satchels 
and 25c for each of them. It was agreecj between 
Maclien and Lorenz as a part of their jdishonest 
scheme, that the money which was to be paid jto Lorenz 
by the company should be divided between Crawford, 
Maclien and Lorenz. The indictment then alleged the 
entering into the contract, the delivery of the satchels, 
the payment of the contract price, and the| distribu¬ 
tion of a substantial portion of the contract! price by 
the defendants pursuant to their dishonest j and cor¬ 
rupt agreement. The portion of the opinion of the 
court quoted by government counsel (Brief, pp. 41-42) 
must be read in conjunction with the language which 
immediately precedes it in order to properly deter¬ 
mine its application. After reviewing the fa<j;ts as set 
forth in the indictment, the court said (p. 19 j): 
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‘ 4 From this statement it appears that the count 
discloses the duties of the General Superintendent 
and the duty that he owed to the government in 
relation to a contract of the nature above men¬ 
tioned. It;was part of his duty to give an honest 
and unprejudiced judgment, whether the contract 
was, from time to time, being fairlv and fully com- 
plied with, both as to the number of satchels fur¬ 
nished, their material and workmanship, as well 
as with regard to all other matters pertaining to 
the contract. It cannot be supposed that such 
duty could be fully, impartially, and honestly dis¬ 
charged by an officer who, by reason of his private 
and alleged corrupt agreement with the agent of 
the contractor whose work he was supervising, 
would obtain more pay by exceeding in his requi¬ 
sitions the number of satchels reallv necessarv for 

* * 

the Department. It could scarcely be believed 
that he would give an unbiased and honest judg¬ 
ment upon the question whether the contract had 
been fulfilled as to material or workmanship or 
other detail when, if the satchels were received, 
he would at once, though secretly, receive a cer¬ 
tain portion of the sum paid by the Department 
to the contractor for furnishing such satchels.” 

An analysis of the Crawford Case reveals that the 
decision of the court is bottomed on the fact that the 
illegal scheme entered into by the defendants was 
predicated upon an agreement to corrupt the defen¬ 
dant Machen and therebv to influence his official action 

* 

in connection with the purchase of the satchels by the 
department. In the light of an analysis of the case, 
it is hardly conceivable how it can be said that the 
Crawford Case is “very similar to the present one”, 
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as argued by government counsel (Brief, p. jll). There 
is a marked dissimilarity between the casbs. In the 
Crawford Case the conspiracy comprehended an agree¬ 
ment to corrupt the officer of the government. In the 
present case there are no allegations of I fact that 
the defendants had a common design or agree¬ 
ment that any officer or employee of the government 
was to be corrupted. In the Crawford Case! the object 
and purpose of the conspiracy was in and °f itself 
unlawful because it involved the corruption of an of- 

i 

ficer of the government. In the present cabe the ob¬ 
ject of the alleged conspiracy, namely, th<} bringing 
about the rejection of the plans for the gravity and 
open canal system of irrigation and the approval in lieu 
thereof of a high pressure pipe line system, involving 
the use of redwood piping, was in and of itself lawful 
and could not be denounced as a crime in th|e absence 

i 

of allegations of fact showing plainly thatj this end 
was to be accomplished by criminal or unlawful means. 

I 

Houston v. United States, 217 Fed. 852 (1C. C. A., 
9th Cir., 1914): [ 

This was an indictment for conspiracy to defraud 
the United States in connection with advertisements 
for furnishing coal for military posts in Alaska. The 
indictment alleged that it was the object of the con¬ 
spiracy to defraud the government of (a) latrge sums 
of money; (b) and by fraud and deception t<j> deprive 
the government of honest competition in the jetting of 
the contract. At p. 854, Gilbert, Circuit Judge, said: 

I 

4 4 The substance of the objections to tlie indict¬ 
ment is that it contains no allegation that bids 


were ever actually interposed by the conspirators, 
or what such bids were, that the crime could not be 
completed without the initial overt act of interpos¬ 
ing bids by the cooperation of the conspirators, 
and that all overt acts must be alleged. We find 
no merit in these objections. 

“Under section 5440, the offense consists of the 
unlawful scheme upon which the minds of the con¬ 
spirators have met, together with an act to effect 
the object of the conspiracy. The allegation that 
a single act was done by one of the conspirators, 
which had for its purpose the furtherance of the 
unlawful scheme, completes the allegation of the 
offense, and the rule is well settled that it need 
not appear upon the face of the indictment that 
the overt act was such that it could be seen to have 
a necessary or logical relation to the conspiracy 
charged. It is enough if the indictment allege that 
it has that effect. In brief, it is sufficient to state 
the overt act without alleging the manner in 
which it tended to effect the purposes contem¬ 
plated. 9 9 

The court (p.! 853) states the means by which the con¬ 
spiracy was to be accomplished in part, as follows: 

“which object was to be effected and consum¬ 
mated by means of false, fraudulent, and fictitious 
vouchers and entries, and books of account relat¬ 
ing to the disbursement and use by said conspira¬ 
tors of the moneys of which the United States was 
to be defrauded as aforesaid.’’ 

In the case cited the court in effect held that the 
means alleged in the indictment were sufficient. We 
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| 

submit that the case affords no authority foi* the con¬ 
tention of government counsel here. j 

It must be conceded, we think, that these defendants 
had the lawful right to present arguments peeking to 
convince the government officials that the adoption of 
plans and specifications comprehending the jconstruc- 
tion of a pressure pipe system by the usej of pipes 
manufactured from redwood lumber was superior to 
anv other method of construction, and they cannot be 
held to answer an indictment for conspiracy unless 
facts are alleged showing that they resorted to crimi¬ 
nal or unlawful means. 

In conclusion upon this point, we maintain that the 
object of the conspiracy sought to be charged against 
these defendants is lawful in and of itself, and in 
the absence of allegations of fact in the indictment 
showing that this object was to be accomplished by 
criminal or unlawful means, the indictment is defective 
because it is contrary to the settled principles of law 
enounced in the cases cited in support of our jposition. 

hi. s 

' ! 

The act of Congress approved June 16, 1933, Rational 
Industrial Recovery Act ,Title II, (40 U.j S. C. A. 
401, et seq.), as related to the facts alleged in the 
indictment, is unconstitutional and void; tfiere was 
no legitimate governmental function whibh could 
have been impaired, defeated, or obstructed, and 
therefore the indictment does not charge a con¬ 
spiracy. 

As has already been pointed out, (ante, pp. 75-79) the 
indictment in this case seeks to charge a conspiracy 


to defraud the United States by impairing, defeating 
or obstructing Hie legitimate governmental functions 
within the meaning of the doctrine enounced in the 
case of Haas vi Henkel, 216 U. S. 462, as explained and 
limited by Ilammerschmidt v. United States, 265 U. S. 
182. 

Plainly stated, we take the position that it was be¬ 
yond the power of the Congress, under the Constitu¬ 
tion, to create the Federal Emergency Administration 
of Public Works with a view to making loans and 
grants for the construction of a project such as that 
alleged in the indictment. Moreover, we maintain that 
it was beyond the power of Congress, under the Con¬ 
stitution. to invest the Federal Emergency Administra- 
tor of Public Works with power or authority to receive 
or entertain any application of the character submitted 
bv the Willacv Countv District, or to make anv allot- 
ment for such project; to consider, approve or disap¬ 
prove the plans and specifications referred to in the 
indictment; or to make any loan or grant of the moneys 
of the United States in connection with the said project. 
In short, we maintain that neither the Government of 
the United States, nor any agency or instrumentality 
sought to be created or established bv the Act of Con- 
gress approved June 16, 1933, referred to as the Na¬ 
tional Industrial Recovery Act, Title II, (40 U. S. C. A. 
401, et seq.), was invested with, or could lawfully exer¬ 
cise any governmental function concerning the Willacy 
County District project mentioned in the indictment. 

In maintaining this position we believe we stand 
upon solid ground, and that an examination of the au- 
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tliorities will demonstrate the soundness of oijir conten¬ 
tion. If we are correct in our position that! the gov¬ 
ernment had no lawful function to perform ih relation 
to the proposed loan and grant to the Willacy County 
District in connection with the construction of the irri¬ 
gation project referred to in the indictment, it results 
that the government could not have been defrauded, 
and therefore the indictment fails to charge an offense 
in violation of Section 37 of the Criminal Code. 

i 

It is axiomatic that before it can be held | that the 
government was to be defrauded by having jts legiti¬ 
mate governmental functions impaired, defeated or 
obstructed, it must appear that the government had a 
legitimate function to perform in relation to the sub¬ 
ject-matter upon which the charge of crime lis predi¬ 
cated. The only manner in which the government or 
one of its agencies can be invested with power or au¬ 
thority to exercise governmental functions is by the 
provisions of an act of Congress which is within the 
constitutional powers of the Congress. If the act of 
Congress is beyond the constitutional powers of the 
Congress, it is contrary to the supreme law of fhe land, 
and cannot become a law. An act of Congress which is 
unconstitutional is not a law, and in so far as jits legal 

# i 

effect is concerned, it is as though the act had never 
been passed. In other words, such an act of Congress 
is absolutely void, and a fortiori any agency attempted 
to be created or established thereby could nevet- legally 
come into being, and therefore, could not legally be in¬ 
vested with power or authority to exercise 4 n y gov¬ 
ernmental function. 
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In the solution of the question here presented, it 
cannot be gaipsaid that this is a government of ‘‘dele¬ 
gated, limited and enumerated powers”. Unless the 
power here claimed by the government is to be found 
within the Constitution, it cannot exist. This is too 
plain for argument. 

The indictment in this case is premised upon the 
creation of an agency and instrumentalitv of the gov- 
ernment, described as the Federal Emergency Ad¬ 
ministration of Public Works, the appointment of an 
Administrator thereof, the preparation of a compre¬ 
hensive program of public works, comprehending the 
making of loans and grants through the Federal Emer¬ 
gency Administrator of Public Works, among others, 
to municipalities or other public bodies in the several 
States of the United States for the construction of proj¬ 
ects therein; the establishment of a headquarters office 
of the Federal Emergency Administration of Public 
Works in the City of Washington, District of Colum¬ 
bia, and the setting up and establishment of an agency 
and branch thereof in the City of Fort Worth, State of 
Texas. All of this is alleged to have been done pur¬ 
suant to the provisions of the act of Congress approved 
June 16, 1933, referred to as the National Industrial 
Recovery Act, Title II, (40 U. S. C. A. Sec. 401, et seq.) 
(R. 3, 4). 

The pertinent provisions of the said act of Congress 
are as follows: 

“Section 1. A national emergency productive 
of widespread unemployment and disorganization 
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of industry, which burdens interstate aid foreign 
commerce, affects the public welfare, aid under¬ 
mines the standards of living of the American 
people, is hereby declared to exist. It |is hereby 
declared to be the policy of Congress tjo remove 
obstructions to the free flow of interstate and for- 
eign commerce which tend to diminish th|e amount 
thereof; and to provide for the general Welfare by 
promoting the organization of industry for the 
purpose of cooperative action among tradje groups, 
to induce and maintain united action of labor and 
management under adequate governmental sanc¬ 
tions and supervision, to eliminate unfair j competi¬ 
tive practices, to promote the fullest possible utili¬ 
zation of the present productive capacity of in¬ 
dustries, to avoid undue restriction of production 
(except as may be temporarily require^), to in¬ 
crease the consumption of industrial and! agricul¬ 
tural products by increasing purchasing jjower, to 
reduce and relieve unemployment, to 'improve 
standards of labor, and otherwise to rehabilitate 
industry and to conserve natural resources.” (15 
U. S. C. A., Sec. 701.) (Act June 16,1933, (Title I.) 

“Section 201. (a) to effectuate the purposes of 
this title, the President is hereby authorized to 
create a Federal Emergency Administration of 
Public Works, all the powers of which shajl be ex¬ 
ercised by a Federal Emergency Administrator of 
Public Works (hereafter referred to as tlie “Ad¬ 
ministrator”)* and to establish such ageijcies, to 
accept and utilize such voluntary and uncompen¬ 
sated services, to appoint, without regard to the 
civil service laws, such officers and employees, and 
to utilize such Federal officers and employees, and, 


I 


with the consent of the State, such State and local 
officers and employees as he may find necessary, to 
prescribe their authorities, duties, responsibilities, 
and tenure, and, without regard to the Classifica¬ 
tion Act of 1923, as amended, to fix the compensa¬ 
tion of any officers and employees so appointed. 
The President may delegate any of his functions 
and powers under this title to such officers, agents, 
and employees as he may designate or appoint/’ 
(40 U. S.C. A., Section 401.) (Act June 16, 1933, 
Title II.) 

“Sec. 202. The Administrator, under the direc¬ 
tion of the President, shall prepare a comprehen¬ 
sive program of public works, which shall include 
among other things the following: (a) Construc¬ 
tion, repair, and improvement of public highways 
and park ways, public buildings, and any publicly 
owned instrumentalities and facilities: (b) con¬ 
servation and development of natural resources, 
including control, utilization, and purification of 
waters, prevention of soil or coastal erosion, de¬ 
velopment of water power, transmission of electri¬ 
cal energy, and construction of river and harbor 
improvements and flood control and also the con • 
structioniof any river or drainage improvement 
required to perform or satisfy any obligation in¬ 
curred by the United States through a treaty with 
a foreign Government heretofore ratified and to 
restore or develop for the use of any State or its 

citizens water taken from or denied to them bv 

* 

performance on the part of the United States of 
treaty obligations heretofore assumed: * * 

(40 U. S. C. A., Section 402.) (Act of June 16, 1933, 
Title II.) 
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“Sec. 203. (a) With a view to increasing em¬ 
ployment quickly (while reasonably securing any 
loans made by the United States) the President is 
authorized and empowered, through the Adminis¬ 
trator or through such other agencies ;jis he may 
designate or create, (1) to construct, finance, or 
aid in the construction or financing of any public 
works project included in the program! prepared 
pursuant to section 202; (2) upon such! terms as 
the President shall prescribe, to make grants to 
States, municipalities, or other public Jodies for 
the construction, repair, or improvement of any 
such project, but no such grant shall be in excess 
of 30 per centum of the cost of the laboi[ and ma¬ 
terials employed upon such project.” (40 U. S. 
C. A. 403 (a).*) (Act of June 16, 1933, Title 11.) 

i 

It is recited in the indictment that the Willacy 
Countv Water Control and Improvement District Num- 
ber One is a duly created municipality and public body 
of the State of Texas, that is to say, a governmental 
agency and body politic and body corporate of the 
State of Texas, described as a conservation ajid recla¬ 
mation district; that the Willacy County District had 
within its jurisdiction a plan for the construction of a 
system of irrigation which was intended to | irrigate 
land in area about 75,000 acres, and application was 
made by the Willacy County District for a loan and 
grant through the Federal Emergency Adminijstration 
of Public Works for the purpose of obtaining money 
with which to pay the cost of the construction of the 
irrigation system. (R. 5, 6.) 

The allegations of the indictment make it obvious 



that the project was local in character, being wholly 
within the State of Texas, and having no attributes of 
an interstate character. There are no allegations of 
fact to show that such project had any relation to the 
general welfare of the people of the United States. It 
is manifest that it was only intended to benefit the own- 
ers of land comprised within the jurisdiction of the 
Willacy Countv District, lving wholly within the State 
of Texas, and perhaps benefiting citizens of the State 
of Texas residing in localities contiguous to the lands 
within the jurisdiction of said District. The facts al¬ 
leged in the indictment do not present any justification 
or authority for any loan and grant in the interest of 
the people of the United States save and except those 
in this limited area in the State of Texas, nor is there 
any constitutional authority therefor, so as to bring 
the act of Congress within the provisions of Article 
1, Section 8, Clause 1, of the Constitution of the United 
States, which is a grant of power to the Congress to 
legislate for the “common defense and general wel¬ 
fare of the United States.’’ 

The question here presented is not met by the so- 
called “declaration of policy” contained in Section 1, 
Title I, of the act approved June 16, 1933 (15U. S. C. A. 
Sec. 701). As to this “declaration of policy” the Su¬ 
preme Court of the United States in the case of Panama 
Refining Company v. Ryan, 293 U. S. 388, 418 (decided 
January 7, 1935), said: 

“It is manifest that this broad outline is simply 
an introduction of the Act, leaving the legislative 
policy as to particular subjects to be declared and 
defined, if at all, by the subsequent sections.” 


The provisions of the said act with whicjh we are 
here dealing (Sections 201, 202 and 203 (a),| 40 U. S. 
C. A., Section 401, et seq .), do not contain any declara¬ 
tion of policy. There is no declaration of policy exhib¬ 
ited in the act of Congress manifesting an iiitent that 
loans and grants should be made through th^ Federal 
Emergency Administration of Public Works ijo finance 
projects of the character here under consideration. If 
the act of Congress of June 16, 1933, by reason of the 
constitutional limitations upon the Congressi did not 
grant power or confer authority to make loans and 
grants for such a project, it follows that the Federal 
Emergency Administration of Public Works was not 
invested with power or authority with respect jto enter¬ 
taining applications for such loans and grants, and 
the functions of government incidental thereto, as al¬ 
leged in the indictment, and under the facts so alleged, 
the government could not have been defrauded of any 
of its lawful functions. I 

In the case of Washington Water Power Coj. v. City 
of Coeur D’Alene, 9 F. Supp. 263 (Dist. Ct., D. Idaho, 
N. D., (December 13, 1934), the court had under con¬ 
sideration the question as to whether the National In¬ 
dustrial Recovery Act, Title II, empowered the loan 
and grant of moneys of the United States to the mu¬ 
nicipality of Coeur D ’Alene, in the State of Idjaho, for 
the construction of a generating plant and an electrical 
distribution system for the city. In holding the Na¬ 
tional Industrial Recovery Act unconstitutional as ap¬ 
plied to the facts of that case, the court said (]d. 266): 

“In the release of the Federal Administrator of 
date September 27, 1934, and other facts stated, it 


is declared that the purpose which lie has adopted 
with respect to applications of municipalities for 
loans and grants is to make electricity more avail¬ 
able and at cheaper rates than those of the exist¬ 
ing utility. 

“With this recital of the facts as averred in the 
bill, we approach the consideration of the ques¬ 
tions involved when applied to them. The plain¬ 
tiff asserts that it has acquired, under the ordi¬ 
nance of the city, a valid franchise which is a prop¬ 
erty right, and within the protection of the Con¬ 
stitution of the United States, against illegal com¬ 
petition and destruction, and that such right is 
protected under the principles now recognized by 
the federal courts (cases cited). And as a prop¬ 
erty owner and taxpayer in the city it has a right 
to restrain the city from taking the illegal steps 
averred in the bill. If the acts of the city as 
averred in the bill are unconstitutional and in¬ 
valid, there seems to be no doubt but what the 
plaintiff has a right to restrain the consumma¬ 
tion of them if it will suffer a direct injury by 
reason thereof, but the validity of an act of Con¬ 
gress will not be considered by the court on the 
ground that it is merely unconstitutional unless 
the plaintiff who invokes the power is able to show 
that it is not only invalid but that it has or is 
immediately in danger of sustaining some direct 
injury as a result of its enforcement. In reply to 
plaintiff’s contention, the stress of the argument 
as urged by defendants is that under the plan for 
acquiring the electric system, Congress had power 
to enact the National Industrial Recovery Act 
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from which authority is given to the federal Ad¬ 
ministrator to make the loan and gr^nt for the 
construction of the system under the commerce 
and general welfare clauses of the Constitution 
and the existence of an emergency. It ^s apparent 
that the National Industrial Recovery Act is pred¬ 
icated upon the thought expressed in i\ (section 1 
(15 USCA Sec. 701) ): ‘ A national emergency pro¬ 
ductive of widespread unemployment jand disor¬ 
ganization of industry, which burden^ interstate 
and foreign commerce, affects the public welfare, 
and undermines the standards of living of the 
American people, is hereby declared to ^xist. It is 
hereby declared to be the policy of Cpngress to 
remove obstructions to the free flow of interstate 
and foreign commerce which tend to diminish the 
amount thereof/ Section 201 (40 USC A Sec. 401) 
provides: ‘ To effectuate the purposes of this chap¬ 
ter, the President is hereby authorized \o create a 
Federal Emergency Administration !of Public 
Works, all the powers of which shall bd exercised 
by a Federal Emergency Administratoij of Public 
Works/ In section 202 of the act ([40 USCA 
Sec. 402) it is also provided: ‘The Administrator, 
under the direction of the President, jshall pre¬ 
pare a comprehensive program of public works, 
which shall include among other things the follow¬ 
ing: (a) Construction, repair, and improvement 
of * * * public buildings, and any publicly owned 
instrumentalities and facilities/ Then section 
203 of the act (40 USCA Sec. 403) provides: ‘With 
a view to increasing employment quickjly (while 
reasonably securing any loans made by the United 
States) the President is authorized and empow- 
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ered, through the Administrator or through such 
other agencies as he may designate or create, (1) 
to construct, finance, or aid in the construction or 
financing of any public-works project included in 
the program prepared pursuant to section 402; 
(2) upon such terms as the President shall pre¬ 
scribe, to make grants to States, municipalities, 
or other public bodies for the construction, repair, 
or improvement of any such project, but no such 
grant shall be in excess of 30 per centum of the 
cost of the labor and materials employed upon 
such project.’ 

“These provisions of the act and the facts al¬ 
leged require the consideration: * * * 

(P. 268) 

“Third. We come, then, next to consider 
whether Congress under section 8, cl. 1, of article 
1, of the Constitution, ‘The Congress shall have 
Power to lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide for the 
common Defence and general Welfare of the 
United States; but all Duties, Imposts and Excises 
shall be uniform throughout the United States,’ 
has power to make the loan and grant authorized 
by the National Industrial Kecovery Act when 
applied to the facts we are considering. The rea¬ 
sons urged by the defendants as to why Congress 
has such power seem to relate to the extent of the 
power of Congress and not to the limitations im¬ 
posed by the Constitution on its actions. The uni¬ 
form interpretation of this clause from the adoption 
of the Constitution by the courts and interpreters 


of it is that the government of the United States 
can claim no power which is not granted to it by 
the Constitution as it is one of enumerated and 
delegated powers, its authority being defined and 
limited by the Constitution. Those powers enu¬ 
merated were all with the view to ‘copimon de¬ 
fense and general welfare’ and are parts of the 
sentence which embraced the whole of tlhe eighth 
section of the first article. Their objects cannot 
be stretched beyond the objects indicated in the 
enumerated powers granted by the section. The 
Supreme Court and interpreters of the Constitu¬ 
tion have given it the construction that it the wel¬ 
fare be not general but special, it is not within the 
scope of the Constitution, and the limitation of the 
words ‘general welfare’ and its object aifd opera¬ 
tion are to be general and not local. It does not 
grant power to Congress to appropriate moneys 
of the national government for local or stgite bene¬ 
fit, as such appropriation is restricted to purposes 
of common defense and of national benefit, affect- 
ing the nation as a whole. This view ahd spirit 
of construction was recognized by the Supreme 
Court when speaking through Mr. Chiefj Justice 
Marshall in considering the general welfare clause 
in the case of Gibbons v. Ogden, 9 Wheat. 1, 195, 
6 L. Ed. 23, where he said: ‘The genius and char¬ 
acter of the whole government seem to bej that its 
action is to be applied to all the external concerns 
of the nation, and to those internal concerns which 
affect the states generally; but not to those which 
are completely within a particular state, vfhich do 
not affect other states, and with which it is not 
necessary to interfere, for the purpose of execut- 
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ing some of the general powers of the government. 
The completely internal commerce of a state, then, 
mav be considered as reserved for the state itself.’ 

4 ‘Again the Supreme Court confirmed the sound¬ 
ness of the construction given by Chief Justice 
Marshall in the case of State of Kansas v. Colo¬ 
rado, supra, where it is said: ‘But the proposition 
that there are legislative powers affecting the na¬ 
tion as a whole which belong to, although not ex¬ 
pressed in the grant of powers, is in direct conflict 
with the doctrine that this is a government of enu¬ 
merated powers. That this is such a government 
clearly appears from the Constitution, indepen¬ 
dently of i the Amendments, for otherwise there 
would be an instrument granting certain specified 
things made operative to grant other and distinct 
things. This natural construction of the original 

bodv of the Constitution is made absolutelv cer- 
* •> 

tain bv the Tenth Amendment. This Amendment, 
which was seemingly adopted with prescience of 
just such contention as the present, disclosed the 
widespread fear that the national government 
might, under the pressure of a supposed general 
welfare, attempt to exercise powers which had not 
been granted. With equal determination the fram¬ 
ers intended that no such assumption should ever 
find justification in the organic act, and that if, in 
the future, further powers seemed necessary, they 
should be: granted by the people in the manner 
they had provided for amending that act. It reads: 
“The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the states, 
are reserved to the states respectively, or to the 
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people.’’ The argument of counsel ignores the 
principal factor in this article, to wit, (“the peo¬ 
ple.” Its principal purpose was not th(} distribu¬ 
tion of power between the United States and the 
states, but a reservation to the people of all pow¬ 
ers not granted. The preamble of the. Constitu¬ 
tion declares who framed it,—“we, the'people of 
the United States,” not the people of onej state, but 
the people of all the states; and article 10 reserves 
to the people of all the states the power^ not dele¬ 
gated to the United States. The powers affecting 
the internal affairs of the states not g,ranted to 
the United States by the Constitution, [ nor pro¬ 
hibited by it to the states, are reserved to the 
states respectively, and all powers of a national 
character which are not delegated to the national 
government by the Constitution are reserved to the 
people of the United States. The people who 
adopted the Constitution knew that in the inature of 
things they could not foresee all the questions 
which might arise in the future, all the circum¬ 
stances which might call for the exercise <^f further 
national powers than those granted to tlie United 
States, and, after making provision for an amend¬ 
ment to the Constitution by which any needed addi¬ 
tional powers would be granted, they reserved to 
themselves all powers not so delegated. 1 This ar¬ 
ticle 10 is not to be shorn of its meaning by any 
narrow or technical construction, but is to be con¬ 
sidered fairly and liberally so as to give [effect to 
its scope and meaning. As we said, construing an 
express limitation on the powers of Congress, in 
Fairbank v. United States, 181 U. S. 283^ 288, 21 
S. Ct. 648, 650, 45 L. Ed. 862,865: “ We arejnot here 
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confronted with a question of the extent of the pow¬ 
ers of Congress, but one of the limitations imposed 
by the Constitution on its action, and it seems to us 
clear that the same rule and spirit of construction 
must also be recognized.” ’ ” 

Again, the court said (p. 270): 

“It is not seriously urged that under the facts 
alleged in the bill, an emergency in fact exists or 
to relieve unemployment or distress in the City 
of Coeur d’Alene, culling for the making the loan 
and grant. The bill discloses just the opposite, 
and one would gather from it that the real pur¬ 
pose of making the loan and grant is to bring 
about the construction of a utility and to regulate 
the rates for electricity, for it clearly indicates that 
the lowering of rates is the primary purpose and 
object of the national government in offering aid 
to the city as the Administrator requires of the 
city to agree to reduce the rates 20 per cent below 
those now charged by the plaintiff before the loan 
and grant will be made, and should the plaintiff 
not reduce its rate to meet the Administrator’s 
approval the loan and grant will be refused. No 
other reason appears why the loan and grant is 
being made. Obviously direct control of local util- 
ities operating solely within the state and the reg¬ 
ulation of rates is in the state and beyond the 
power of the national government. 

“In the recent case of Missouri Public Service 
Company v. City of Concordia et al., supra, the 
company, a franchise holder and taxpayer, sought 
to restrain the city from making financial arrange- 
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ment with the Administrator of Public Works by 

wav of a loan and grant to construct an electric 

1 

plant, and the court held that the Administrator 
had no constitutional authority to aid tlhe city in 

* | V 

the construction of the project as its Operations 
were purely local and intrastate. 

4 ‘Reliance is had on the recent decision in the 
case of Missouri Utilities Co. v. City of California 
et al. (D. C.) 8 F. Supp. 454, of date November 2, 
1934, as support of the construction otj the gen¬ 
eral welfare clause urged by defendants to the 
effect that the object to be obtained is \kithin the 
power of Congress, because Congress has declared 
in the Recovery Act that the Administrator shall 
prepare a program of public works which shall in¬ 
clude the construction of public buildings and pub¬ 
licly owned instrumentalities and facilities, as the 
object and the selection of the means if Related to 
it is exclusively within the discretion of Congress. 
The unsoundness in applying such reasoning to 
the power of Congress to pronounce upon an ob¬ 
ject which it thinks concerns the general welfare 
and to appropriate money of the United (States to 
the instance and plan here, the primary [and only 


of a mu- 
operated 


object to be obtained is the construction 
nicipal electric plant to be located and 
exclusively within the city of Coeur d’Alene, is 
not one of the objects within the delegated pow¬ 
ers granted to Congress or incidental or in rela¬ 
tion thereto; if such be the case, then any'attempt, 
regardless of the motive, to appropriate money 
of the United States to carry out such unauthor¬ 
ized object, would be exercising a power indirectly 
which could not be done directly and therefore is 
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unconstitutional. Such an interpretation, so urged 
by the defendants, refutes itself and is an attempt 
to add to the Constitution a power of Congress 
that does not exist.’’ 

In concluding, the court said (p. 272): 

“An order will be issued restraining the defen¬ 
dants and each of them from carrying out the con¬ 
templated loan and grant with the government 
during the pendency of suit and until further or¬ 
der of the court. The motions to dismiss are de¬ 
nied. Exception granted to the defendants.” 

(Emphasis ours) 

We have quoted at length from this case because it 
is directly in point. While we recognize that it is not 
controlling here, nevertheless, because of the cogency 
of the reasoning of the court, it is certainly quite per¬ 
suasive. The logic and reason exhibited in the opin¬ 
ion merit, and we feel confident will be accorded, seri¬ 
ous consideration by this court. 

In Missouri Public Service Co. v. City of Concordia , 
8 F. Supp. 1 (Dist. Ct., W. D. Mo., W. D. 1934), the 
court had under consideration the construction of the 
National Industrial Recovery Act, Title II, and the 
power to make grants and loans for the construction 
of a municipally owned electric power plant in the City 
of Concordia, a municipality in the State of Missouri. 
In denying a motion to dismiss the bill of complaint to 
enjoin the making of the loan and grant, the court said 
(p. 5): 

“It is not necessarv to decide the constitutional 

•> 

question. The Congress only intended to promote 
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and aid instrumentalities of interstate commerce. 
It did not intend to grant aid to instrumentalities 
of intrastate commerce. It is clear that ijt neither 
intended, nor did it have the power, to a|id intra¬ 
state commerce, in this way.” 

/ •/ 


In United States v. Certain Lands in City cj/ Louis¬ 
ville, 9 F. Supp. 137 (Dist. Ct., W. D. Kentucky, 
January 4, 1935), which involved the condemnation of 
land in the City of Louisville in order to erect| a Low- 
Cost Housing and Slum Clearance Project uijider the 
provisions of the National Industrial Recovery Act, 
(40 U. S. C. A., Section 401), the court said (p. jl42): 

“ Counsel for the government contend that the 

. . i. 

exercise of the power in this case is authorized by 
clause 1, sec. 8, art. 1, of the Constitution, which 
provides: ‘ The Congress shall have Power 1 , To lay 
and collect Taxes, Duties, Imposts and Excjises, to 
pay the Debts and provide for the common lj)efence 
and general Welfare of the United States; but all 
Duties, Imposts and Excises shall be uniform 
throughout the United States.’ ! 

i 

“It is contended that as this section empowers 
Congress to levy taxes for the general welfare of 
the United States, it, of course, possesses the 
power to appropriate these taxes to the gt enera l 
welfare, and that therefore the government pos¬ 
sesses the power to condemn property, to bje paid 
for out of the money thus appropriated and to be 
devoted to the purposes deemed by Congres^ to be 
for the general welfare. Just how far, und^r this 
provision of the Constitution, Congress may 1 , go in 
laying taxes and appropriating public mon^y for 
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the general welfare, is an open question; and in 
view of the holding of the Supreme Court in the 
case of Masachusetts v. Mellon, 262 U. S. 447, 43 
S. Ct. 59T, 67 L. Ed. 1078, that a taxpayer cannot 
question such appropriations, the limits of the 
power of Congress in this respect may never be 
authoritativelv determined. It mav be conceded, 
however, that congressional appropriations under 
this provision of the Constitution are not neces¬ 
sarily limited to those matters expressly com¬ 
mitted to the control of Congress by other provi¬ 
sions of the Constitution. On the other hand, it 
cannot be conceded that this provision is a grant 
of general authority to Congress to legislate, other 
than by making appropriations, on any subject 
deemed by it to be for the general welfare. This 
clause, by its very terms, restricts Congress to 
providing for the general welfare through appro¬ 
priations only, because it relates only to taxation 
and to the use of funds raised by taxation. It does 
not authorize the exercise by Congress of a power 
not committed to it merely that there may be 
brought into existence something for which ap¬ 
propriations may be made in the furtherance of 
general welfare. The power granted is that cf 
laying taxes—not that of providing for the gen¬ 
eral welfare. The latter is only one of the pur¬ 
poses for tvhich taxes may be levied. Therefore, 
the general power conferred by the Constitution 
(Article 1, Sec. 8, cl. 18) upon Congress to make all 
laws necessary and proper for carrying into exe¬ 
cution the enumerated powers of the national gov¬ 
ernment cannot be exercised in aid of any sup¬ 
posed power of Congress to legislate for the gen- 
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eral welfare. As to the power conferred in the 
clause under consideration, the general ppwer re¬ 
ferred to can be exercised only in aid of tlje power 
to tax, and, of course, to safeguard and control the 
expenditure of tax money appropriated to jthe gen¬ 
eral welfare.” Affirmed in United States^ v. Cer¬ 
tain Lands in City of Louisville, (C. C. I A., 6th 
Cir.), decided July 15, 1935, but not yet re 

I 

In Miles Planting Co. v. Carlisle, 5 App. DL C. 138 
(1895), which was an appeal from a judgment dismiss¬ 
ing a petition for a writ of mandamus, this court con¬ 
sidered the constitutionality of an act of Congress, 
generally known as the McKinley Bill, being t^ie reve¬ 
nue act of October 1, 1890 (26 Stats. 583), granting 
bounties to sugar producers who complied with jhe pro¬ 
visions of the act and the rules and regulations adopted 
pursuant thereto, thus becoming licensed producers of 
sugar under the act. 

In holding the act unconstitutional, this court,j speak¬ 
ing by Chief Justice Shepard, said (p. 146): 

4 4 3. The constitutionality of the bounty l|aw has 
been raised by the respondents and fully irgued. 
Whilst its decision might be evaded under our con¬ 
clusion with respect to the repeal of the law, we 
think the question one that should be met ^nd de¬ 
termined. I 

“The situation is very different from thpt pre¬ 
sented to the Supreme Court in Field v. Clark. 
There the question was not distinctly involved in 
nor necessarily incidental to the matter ip con¬ 
troversy. Congress had enacted the law, tljie Ex- 
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ecutive had approved it, and the executive officers 

recognized its validity and were engaged in its 

execution. The great pecuniary interests to be 

affected were not before the court and might have 

been injured without a hearing. Here the question 

is raised bv the officers of the Government and its 
* 

decision invited. The party at interest is the actor 
in the litigation, and began its suit with the knowl¬ 
edge that, if correct in its other contention, this 
question lay directly in the path of its prayer for 
relief. 

“The power of Congress to pay bounties to man¬ 
ufacturers or producers in order to encourage the 
manufacture or production of any article has 
never been passed upon by the courts. By the 
very nature of Federal taxation and appropria¬ 
tions of public money, questions respecting their 
validity are verv difficult to be raised. There is no 
simple mode of challenge, as is the case in the 
States where the taxpayer, having a direct inter¬ 
est, can invoke relief through injunction, if need 
be.” 

Following an extensive review of the authorities, this 
court said (p. 159): 

“If it may be for ‘the general welfare of the 
United States’ to encourage the production of 
sugar by the grant of a bounty, it is hard to con¬ 
ceive why the producers of corn, wheat, cotton, 
wool, coal, iron, silver ore, etc., might not be paid 
a bounty also. 

“If Congress be conceded the power to grant 
subsidies from the public revenues to all objects it 
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may deem to be for the general welfare, then it 
follows that this discretion, like all admitted 
powers of taxation, is absolute. Such 4 doctrine 
would destroy the idea that this is a Government 
of ‘delegated, limited, and enumerated; powers’, 
render superfluous all the special delegations of 
power contained in the Constitution, andj open the 
way for a flood of socialistic legislation] the spe¬ 
cious plea for all of which has ever been ‘the gen¬ 
eral welfare’. It is a doctrine that we cajmot sub¬ 
scribe to. 

I 

] 

“Still less are we able to subscribe to 4 doctrine 
that legislation may be enacted by Congress ‘in 
pursuance of a national policy analogous to that 
adopted by Germany and France’, or ajny other 
government on the face of the earth. Tl^ere is no 
inherent sovereignty in the general or in |the state 
governments. The people are sovereign. Cer¬ 
tain powers of sovereignty they have 
with a free hand; others have been reserved. Leg¬ 
islation by the Assembly of France, the Reichstag 
of imperial Germany, or the Parliament jof Great 
Britain, where power is unlimited, furnishes no 
proper precedent for legislation in this country. 

“Our Revolution began in a protest ag4inst the 
arbitrary power of legislation, especially with re¬ 
spect to taxation. The successful resulf of that 
revolution gave us our written constitutions, State 
and Federal, wherein the people, to guard, against 
dangers to life, liberty and property, reserved to 
themselves powers that formerly had been exer¬ 
cised by government. 
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“ ‘A written constitution is in every instance a 
limitation upon the powers of government in the 
hands of agents; for there never was written a 
republican constitution which delegated to func¬ 
tionaries all the latent powers which lie dormant 
in every nation, are boundless in extent, and inca¬ 
pable of definition.’ 

‘‘Instead of furnishing analogies by which our 
national policy ought to be guided, and the powers 
of our legislative bodies interpreted, the legisla¬ 
tion of even the freest nations in the Old World 
serves better to illustrate the wisdom of our writ¬ 
ten constitutions and to warn against their viola¬ 
tion either in letter or in spirit. 

“We have been referred to certain acts of Con¬ 
gress in the past as affording a practical construc¬ 
tion of the Constitution in this regard, and fur¬ 
nishing a rule for our guidance. The rule is well 
established that, in case of doubt, the court will 
never declare a law unconstitutional. It is also 
well settled that long and frequent exercise of a 
power by Congress is entitled to the most respect¬ 
ful consideration and is not to be disregarded, ex¬ 
cept for cogent and most persuasive reasons. But 
at the same time, to have this great weight, the 
practical construction must have been long con¬ 
tinued, repeated and generally unquestioned, and 
it cannot then be followed against ‘a conviction 
that such legislation is clearly incompatible with 
the supreme law of the land.’ Field v. Clark, 14 3 
U. S. 649, 691; Merritt v. Cameron, 137 U. S. 542, 
552. 

“It would extend this already too long opinion to 
a most unreasonable length to review the various 
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acts and appropriations of Congress wjhich are 
claimed to be in exercise of the same power in¬ 
voked to support the sugar bounty act. 

“In his Commentaries on the Constitution (Sec. 
991), Mr. Justice Story refers to acts, of which the 
most important, and the nearest in approach to 

# this act, are the several acts relating to di|aw T backs 

and bounties to persons engaged in the cod fish¬ 
eries, beginning in 1790. He refers to th^ debates 

i published by Elliot, and declares this a!recogni¬ 

tion of the power of Congress to give bounties. 
The history of these acts show’s that the first w r as 

* expressly enacted as a ‘ drawback ’ of the duty 

upon the salt used in curing the fish. Th^ full de¬ 
bates are reported in the Annals of the Second 
Congress (pages 362, 401), and show that the sec¬ 
ond bill could hardly have been passed except 
upon the view, strenuously contended for, that the 
money appropriated wras the equivalent of a draw¬ 
back of the salt dutv, as before, and acted teubstan- 
tially in that way. Upon this view Mr. jVIadison 

„ finally gave the bill his support. 

“All such acts, however, no matter how worded 
or devised, have met with determined opposition 

► and denial of power at all times; and it cannot be 

said that thev have ever received general consent 
or acquiescence. The fact that moneys have often 
been paid out under acts of doubtful or question¬ 
able validity can have no great weight, under a 
system where the question, by reason of difficul¬ 
ties before alluded to, is so hard to be raised in an 
effective manner. 

r “But if there had been a practice by Cbngress, 

uniform and generally acquiesced in, our opinion 
is so clearly against the validity of this act that 
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we could not be controlled by it in the perform¬ 
ance of our duty. No time, no acquiescence, no 
estoppel runs against the people under the pro¬ 
tection of our written Constitution.” (Emphasis 
ours) 

Dodge v. Mission Township , 107 Fed. 827 (C. C. A., 
8 th Cir., 1901): 

This case involved the validity of bonds issued by 
the Township of Mission, in the State of Kansas, under 
an act of the Legislature, having as its objects the en- 

i 

couragement of erection of mills and the manufactur¬ 
ing of sugar and syrup out of sorghum cane, and au¬ 
thorizing certain townships, and cities to subscribe for 
stock in sugar factories, and to vote bonds therefor. 
The action was instituted bv Dod<?e, the holder and 
owner of some of the bonds, to enforce payment there¬ 
of. In the court below judgment was rendered in favor 
of the defendant, and on appeal it was affirmed. 

The court, speaking by Sanborn, Circuit Judge, said 
(p. 832): 

‘‘The aid of the construction and operation of 

this mill actually serves but two purposes. It 

serves to enable the owners of the mill to gain the 

legitimate profits of their undertaking, and it 

serves to take bv taxation from the owners of 

* 

property in the township a portion of that prop¬ 
erty and to give it to the owners of the mill or to 
the promotors of the scheme for their private use. 
Neither of these objects is a public purpose. 
Neither of them is a purpose for which taxes can 
be lawfully levied, or for which municipal bonds 
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may be legally issued. Our conclusion id that the 
promotion of the construction and operation of a 
mill for the manufacture of sorghum cane into 
sugar and syrup is not a public purpose^ Town¬ 
ship bonds issued for that purpose, and t^ie act of 
the legislature w r hich authorizes their issue, are 
alike beyond the powers of the legislature and of 
the township, and are void”—citing mahy cases, 
among them being United States v. Carlisle , 5 App. 
D. C. 138, 146. 

| 

In United States v. Boyer, 85 Fed. 425 (lt)ist. Ct., 
W. D. Mo., W. D., 1898), sustaining a demurrer to an 
indictment charging bribery, in discussing thp general 
welfare clause of the Constitution (Article i, sec. 8, 
clause 1), after quoting from Mr. Justice Story’s w^ork 
on constitutional law, the court said (p. 432): 

“After a most elaborate and historical discus¬ 
sion of the subject, presenting the different views 
of the different political schools or parties!, he con¬ 
cludes that the ‘general welfare’ clause ‘pontains 
no grant of pow r er whatsoever, but it is a tnere ex¬ 
pression of the ends and purposes to be effected by 
the preceding power of taxation.’ Id. Secj. 911. I 
content myself wdth the fact that the foriher con¬ 
struction has never been sustained in ahy court, 
and the reverse has been held so often als not to 
require citations to support it; while the latter 
construction rests upon the theory that the ‘gen¬ 
eral welfare’ clause contains no power of itself to 
enact any legislation, but, on the contrary, the 
words, ‘and provide for the common defense and 
general welfare of the United States,’ according 
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to the most liberal constructionist, is a limitation 
on the taxing power of the United States, and that 
onlv. ’ ’ 

(a) Discussion of cases cited by government counsel 

ON THIS POINT. 

Government counsel take the position (Br. p. 59), 
that “in determining whether or not this indictment is 
valid, the Coqrt is not concerned with the charge of the 
demurrer that Title II of the National Industrial Re¬ 
covery Act is unconstitutional”. Counsel argue that 
the court is not concerned with the question of the un¬ 
constitutionality of the act, and that this phase of the 
demurrer is at most a collateral attack on the act. We 
have already demonstrated, we think, that no crime 
can be spelled out of this indictment unless it be held 
that the National Industrial Recovery Act, Title II, 
(act June 16, 1933), as related to the loan and grant to 
the W iliac v Countv District, is within the constitu- 
tional powers of the Congress. This fundamental 
question cannot be so easily swept aside. It lies at 
the foundation of the alleged offense sought to be 
charged in this indictment. The ground of demurrer 
here under consideration is in no sense a collateral at¬ 
tack upon the act of Congress, as asserted by govern¬ 
ment counsel. It is a direct attack upon the constitu¬ 
tionality of the act of Congress, because if it be beyond 
the constitutional power of the Congress to create the 
Federal Emergence Administration of Public Works 
and invest it with power and authority to exercise gov¬ 
ernmental functions in connection with the application 
of the Willacy County District for a loan and grant, the 
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government could not have been defrauded by impair¬ 
ing, defeating or obstructing one of its legitimate func- 

.1 

tions, and consequently, the indictment fails tf) charge 
a conspiracy in law. 

This indictment does not charge a conspiracy to 
“steal money” from the government, as suggested by 
government counsel. Moreover, we do not sayj, as they 
suggest (Br., p. 59), that the defendants “should go 
free because of the fact that the Act appropriating the 
money, against which their conspiracy is aimed, is un¬ 
constitutional.” In an earlier part of this bri|ef ( ante 
pp. 29, 45-46) we have shown, we think, that there are 
no facts alleged in the indictment upon which to predi¬ 
cate a charge that the government was to be dqfrauded 
of monev. The most that can be said of the allegations 
of the indictment is that it is an attempt to charge a 
conspiracy to defraud the government by impairing, 
defeating or obstructing the legitimate functions of 
the government. This being the case, if the jgovern- 
ment was not invested with power or authority jto exer¬ 
cise the functions which are claimed to have been im¬ 
paired, defeated or obstructed, the indictment does not 
allege a valid offense. The question of the (jonstitu- 
tionality of the act of Congress here presented lies at 
the very foundation of the whole fabric of the charge 
of conspiracy. 

In support of its position the government cites 
hanger v. United States , 76 F. (2d) 817 (C. Cj A., 8th 
Cir. 1935); United States v. Soeder y 10 F. Sijpp. 944 
(Dist. Ct., W. D. Mo., W. D., 1935); and United States 

V. MacDonald, 10 F. Supp. 948 (Dist. Ct., W. |D. Mo., 

W. D., 1935). 


In Langer v. United States, supra , it appears that 
the appellants were convicted under an indictment 
charging violation of Section 37 of the Criminal Code, 
alleging a conspiracy (p. 818), “to administer cor¬ 
ruptly and to; cause the corrupt administration of cer¬ 
tain acts of Congress for the promotion of their own 
political interests and for their own financial gain and 
profit, contrary to the true intent and policy of said 
acts, wasteful! of the money so appropriated, and prej¬ 
udicial to the interests and welfare of the United 
States, and the public service thereof.’’ 

The opinion of the court (p. 818) states: 

“The acts of Congress specified are: (1) The 
act approved July 21, 1932, 47 Stat. 709, see 15 
USCA Sec. 605 et seq.; (2) the act approved 
May 12, 1933, c. 30, 48 Stat. 55, 15 USCA, Secs. 
721-727, 728; and (3) the act of Congress approved 
June 16,: 1933, 48 Stat. 195, 15 USCA, Secs. 
701-712. 

“As there is no contention that there was evi¬ 
dence of a conspiracy to obstruct or corruptly ad¬ 
minister the act of Congress approved June 16, 
1933, we shall make no further reference to it.” 

The acts of Congress mentioned by the Court: 

(1) The act approved July 21, 1932, (15 U. S. C. A. 
605, et seq.), relates to loans to be made by the Recon¬ 
struction Finance Corporation. Sec. 605a of said act 
provides: 

“(a) The Reconstruction Finance Corporation 
is authorized and empowered to make available 


out of the funds of the corporation the! sum of 
$300,000,000, under the terms and conditions here¬ 
inafter set forth, to the several States an!d Terri- 

id work 
Ii reliev- 
ovment, 


tories, to be used in furnishing relief a 
relief to needy and distressed people and i 
ing the hardship resulting from unemp 


but not more than 15 per centum of such siim shall 
be available to anv one State or Territory.” 

i 

(2) The act approved May 12, 1933, (15 U. k. C. A., 
721-727, 728), styled the Federal Emergency Relief 
Act of 1933, extends the powers of the Reconstruction 
Finance Corporation, and makes available additional 
moneys for the purposes of the act. 

(3) The act of Congress approved June 16,1933, (15 
U. S. C. A., 701-712), is Title I of the National Indus¬ 
trial Recovery Act, and relates to the adoption jand en¬ 
forcement of codes of fair competition under the NR A. 
This title of the act was held unconstitutional! by the 
Supreme Court of the United States, in Schechter v. 
United States, 79 L. ed. 888, (decided May 27, 1935). 

It will thus be seen that the act of Congrejss here 
under consideration, National Industrial Recovery Act, 
Title II, (Act of June 16, 1933), was not passed upon 
by the court. 

The opinion then states (p. 818): 

“In support of their challenge to the indiptment, 
appellants contend: 

“(1) That the Reconstruction Finance Corpo¬ 
ration, whether acting through its board of di¬ 
rectors, or through the Federal Emergency Relief 
Administrator (sections 603 and 723 (a), title 15 


USCA), is not the government of the United 
States, and that the moneys made available by that 
corporation to the several States pursuant to the 
provisions of the acts of Congress involved came 
out of its funds. 

“The indictment charges ‘that the defendants, 
each and all of them, willfully, unlawfully, know¬ 
ingly and feloniously combined, conspired, con¬ 
federated and agreed together that they would cor¬ 
ruptly administer and procure the administra¬ 
tion of said Acts of Congress for the promotion of 
their own political interests, and for their own 
financial gain and profit, contrary to the true in¬ 
tent and policy of said Acts, wasteful of the money 
so appropriated and apportioned, and prejudicial 
to the interest and welfare of the United States 
and the public service thereof.’ ” 

Following a review of the Reconstruction Finance 
Corporation, the court said (p. 819): 

“The question to be determined is whether Con¬ 
gress has created a corporate entity to act as a 
part of the government as a political department, 
or whether it has adopted a corporate form to be 
separate from and not to be considered as a part 
of the government.” 

After reviewing the applicable authorities, the court 
said (p. 823): 

“We conclude that this corporation was a direct 
agency for furthering and carrying out powers 
conferred upon the federal government by the 
Constitution, and the distinction which appellants 
attempt to make cannot be sustained.” 
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An analysis of the case clearly demonstrates that it 
is not an authority in support of the contention of gov¬ 
ernment counsel. Assuming, without conceding, that 
the Congress had the constitutional power to Authorize 
loans to be made by the Reconstruction Finance Cor¬ 
poration, among others, “to the several States and 
Territories, to be used in furnishing relief ^nd work 
relief to needy and distressed people and in (relieving 
the hardship resulting from unemployment”, U. S. 
C. A. 605a), we submit that this is quite a different 

j 

question from that presented here, in which pie Con¬ 
gress undertook to create the Federal Emergency Ad¬ 
ministration of Public Works and invest it with power 
and authority to make loans and grants in connection 
with a project wholly local in character, having none 
of the attributes of interstate commerce, and having 
no relation to the welfare of the people of thcf United 
States. 

In United States v. Soeder , supra , the defendants 
were indicted under Section 37 of the Criminal Code. 

I 

Demurrers to the indictments were overruled!. At p. 
946, the court said: 

“The indictments charged that the defendants 
were not producers, but, through misrepresenta¬ 
tion and deception, they pretended to comply with 
the law and regulations of the Secretary, and by 
such means sold hogs to the government contrary 
to the purposes of the act. Counsel for the defen¬ 
dants have earnestly argued in support of their 
demurrers that the regulations of the Secretary 
were not approved by the President, and^ more- 
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over, tliev sav the whole act involves a delegation 
of legislative authority to the Secretary of Agri¬ 
culture. 

“1. A proper ruling upon the demurrers does 
not invoke an application of the principle urged 
bv counsel. The indictment charges that the de- 
fendants conspired to defraud the United States.’’ 

In conclusion, the court said (p. 947): 

“In view of the foregoing, it is not necessary to 
pass on the question of the validity of regulations 
promulgated by the Secretary of Agriculture. The 
defendants are not being prosecuted under those 
sections. 

“The averments of the indictment indicate that 
the defendants recognized the regulations of the 
Secretary and evaded the provisions thereof by 
pretending to comply therewith. The defendants 
would not be heard under this conspiracy indict¬ 
ment to urge invalidity of rules which it is alleged 
they pretended to observe.” 

AYe submit that this case in no wise supports the 
contention of government counsel. 


In United States v. MacDonald , supra , in overrul¬ 
ing demurrer to the indictment, the court said (p. 948): 

“The first count of the indictment charges that 
the defendants conspired to defraud the United 
States, in that they agreed together to cheat the 
United States by selling to it pigs as the property 
of producers thereof when in fact they were prop- 


erty of one of the defendants who was nd)t a pro¬ 
ducer. 

“The indictment refers to the Agricultural Ad¬ 
justment Act (7 USCA, Sec. 601 et seq.), t<p regula¬ 
tions purporting to have been made by the Secre¬ 
tary of Agriculture thereunder, and to the| govern¬ 
ment’s program for purchasing pigs fromlfarmers 
producing them. The whole theory of j the de¬ 
murrer is that the program, the regulations, and 
even a part of the act are invalid.” 


Again, the court said (p. 948): 


to sell 


“Certainly any who conspired together 
pigs to the government under that program, 
falsely representing that they were entitled to the 
benefit of its provisions and so to obtaiq money 
from the public treasury, have committed Ji crime. 
Because money should not be paid out of the trea¬ 
sure to some favored class it does not follow that 


others who falsely represent that they are 
class, and so enrich themselves at public e| 
should go unpunished.” 

We submit that it requires no argument to 


of that 
xpense, 

demon¬ 
port of 


strate that this case is not an authority in sup; 
the contention of government counsel. j 

In conclusion on this point, we maintain that j the act 
of Congress of June 16, 1933, National Industrial Re¬ 
covery Act, Title II, did not authorize or empower the 
establishment of a Federal Emergency Administration 
of Public Works for loans and grants of the character 

° i 

described in the indictment; that such administrative 
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body, and its appendages, had no duty imposed upon it 
or upon any of its officers, agents or employees, as al¬ 
leged in the indictment, with respect to entertaining, or 
approving the application and plans and specifications 
of the Willacv Countv District for a loan and grant for 
the construction of the irrigation svstem described in 
the indictment, that no legitimate governmental func¬ 
tion was, or could have been, impaired, defeated or 
obstructed, and for that reason the government could 
not have been defrauded, as alleged in the indictment, 
as no criminal offense cognizable in law is charged 

ther el) v. 

* 


IV. 

The indictment fails to allege facts showing that or¬ 
ders, rules or regulations were made by the Pres¬ 
ident, or by the Federal Emergency Administrator 
of Public Works under authority delegated by 
the President to such Administrator pursuant to 
the act of June 16, 1933. 

The indictment in this case, instead of alleging facts 
showing that orders, rules or regulations were made 
by the President, or by the Federal Emergency Ad¬ 
ministrator of Public Works pursuant to authority 
delegated bv the President, undertakes to allege these 
essential ingredients bv wav of conclusion. 

The indictment recites: 

“In accordance with the provisions of the said 
National, Industrial Recovery Act, by appropri¬ 
ate authority and by appropriate orders, rules, 
and regulations, ” 
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(a) There was appointed a Federal Adminis¬ 
trator of Public Works. 

i 

i 

(b) Headquarters of such administration was 

set up and established in the District of Clolumbia. 
(R. 4) | 

(c) An agency and branch of the Public Works 

Administration was established in Fort Worth, 
Texas. (R. 5) j 

The Act of Congress, The National Industrial Re¬ 
covery Act, Title II, Section 201(a), (40 U. S. C. A. 
401) authorized the President to create a Federal 
Emergency Administration of Public Works'^ to ap¬ 
point the Administrator thereof, and provide^: 

1 

“The President mav delegate anv of bis func- 
tions and powers under this title to such officers, 
agents, and employees as he may designate or ap¬ 
point.” 

Section 209 of the Act (40 U. S. C. A. 409) author¬ 
izes the President to prescribe such rules and regu¬ 
lations as may be necessary to carry out the purposes 
of this title. 

The indictment fails to allege that the President 
made any executive order: 

(a) Creating a Federal Emergency Administration; 

(b) Appointing the Administrator thereof; 

(c) Prescribing rules and regulations to carry out 
the purposes of the act. 

(d) Delegated any of his functions and powers un¬ 
der the act. I 
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In addition, the indictment fails to allege that— 

(a) Any officer, to whom the powers and functions 
of the President were delegated, made any order es¬ 
tablishing the headquarters of the Federal Emergency 
Administration of Public Works in the District of 
Columbia; 

(b) Or establishing any agency or branch of said 
Public Works Administration in Fort Worth, Texas; 

(c) Or made any rules or regulations for the gov¬ 
ernment of the affairs of the said administration. 


The pleader alleges that all of these acts were ac¬ 
complished “by appropriate authority and by appro¬ 
priate orders, rules, and regulations.” (R. 4) This 

is merely a conclusion. We maintain that there are no 
* 

allegations of fact showing that anv of these acts were 

o o » 

accomplished pursuant to the provisions of the Act 
of June 16, 1933. 


In the case of Panama Refining Company v. Ryan, 
293 U. S. 388, Mr. Chief Justice Hughes (p. 432) said: 


“If the citizen is to be punished for the crime 
of violating a legislative order of an executive 
officer or, of a board or commission, due process 
of law requires that it shall appear that the order 
is within the authority of the officer, board or com- 
mission, and, if that authority depends on the de¬ 
terminations of fact, those determinations must be 
shown .' 9 


The conclusion that these governmental instrumen¬ 
talities were set up “by appropriate authority and by 
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appropriate orders, rules, and regulations” does not 
inform the defendants of the nature and cause of the 
accusation. As stated by Mr. Chief Justice Hughes, 
supra, it must appear that the order “is within the 
authority of the officer, board or commission.” 

The allegations of this indictment do not inform the 
defendants of the nature and cause of the accusation, 

in that thev fail to inform them of the character of the 

•» 

i 

orders, rules and regulations by which the instrumen¬ 
talities of the government are alleged to have been 
created and established. In order to meet the charge 
made against the defendants in this indictment it is 
essential that they be apprised of every essential in¬ 
gredient necessary to establish the offense. I In this 
case it is claimed that the defendants conspired to de¬ 
fraud the government by impairing, defeating- or ob¬ 
structing its lawful functions. In order to slow that 
the governmental functions recited in the indictment 
were unlawfully impaired, defeated or obstructed, it 
is essential that the indictment allege facts, as dis¬ 
tinguished from conclusions, showing that thq instru¬ 
mentalities of government were created pursuant to 
orders made bv officers of the government in the exer- 
cise of powers granted to or authority conferred upon 
such officers pursuant to the provisions of the act of 
Congress. 

I 

United States v. Louisville & N. R. Co., 165 Fed. 
936 (Dist. Ct., W. D. Kentucky, 1908). 

Evans, Dist. J., at p. 938: ! 

“In United States v. Post (D. C.) 113 Fid. 854, 
Judge Locke verv accurately said: 

o V ^ 


i 
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‘The well-established principle of criminal 
pleading, which requires direct, positive, and af¬ 
firmative allegations of every point necessary 
to be proven, is too well established to require 
extended consideration. Nothing in a criminal 
case can be charged by implication, intendment, 
or recital, but every fact necessary to constitute 
the crime must be directly and affirmativelv al- 
leged . 9 

“These propositions are supported by United 
States v. Hess, 124 U. S. 486. (Other citations.) 
The obvious reason for this rule is that the ac¬ 
cused is entitled to have stated in the indictment 
fully and precisely all the elements of the offense 
charged; against him, in order that he mav know 
what he is to meet by testimony, and whether the 
facts charged constitute a crime, and, if so, that 
the judgment in the case may afford a bar to any 
further prosecution for the same offense. Apply¬ 
ing the general principle to this case, we must 
hold that the accused is entitled to a statement of 
the facts showing that the rules and regulations 
have not only been ‘made’, but that they have been 
‘promulgated’ in the manner required by the act, 
for, if not so made and promulgated, the defen¬ 
dant was not bound bv them, and disobedience to 
them before they were legally promulgated could 
not be a criminal offense. The indictment mani¬ 
festly is: not based upon the mere fact that cattle 
were transported from the quarantined district in 
the State of Tennessee into the State of Kentucky, 
but upon that fact plus the other facts that this 
was done without putting upon each side of the 
car used in the transaction the necessary plac- 
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ard containing the words 'Southern Cattle’ in let¬ 
ters of the size prescribed by the regulations, and 
without stamping or writing in plain letjters the 
same words on the face of the waybill. The joffenses 
really charged are violations of the rules Ond reg¬ 
ulations which the indictment avers w’ejre 'duly 
and legally’ made and promulgated by thfe Secre¬ 
tary of Agriculture on March 22, 1907. While the 
regulations need not be set out in haec yerba in 
the indictment, facts should be stated upon which 
a judgment of the court may be based, a$ to the 
sufficiency of the allegation that they were 'duly 
and legally’ made and promulgated, for it may be 
that in this connection the indictment states only 
a legal conclusion.” (Emphasis ours) 

United States v. Standard Brewery, 251 U. S. 210, 
(1920): 

In error to review judgments sustaining demurrers 
to indictments charging violations of the war-tiihe Pro¬ 
hibition Act. Affirmed. , 

Mr. Justice Day (p. 220): j 

"An indictment must charge each and! every 
element of an offense. Evans v. United jStates, 
153 U. S. 584, 587, 38 L. Ed. 830, 831. We cannot 
say, as a matter of law, that a beverage contain¬ 
ing not more than % of 1 per cent of alcohcjl is in¬ 
toxicating, and as neither indictment so charges, 
it follows that the courts below in each of thp cases 
correctly construed the act of Congress, ahd the 
judgments are affirmed.” 

I 

United States v. Reichert, 32 Fed. 142 (Cir. Ct., D. 
Cal., 1887): 
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Demurrer to indictment charging- conspiracy to de¬ 
fraud the United States, and as a part thereof a false, 
fictitious and fraudulent claim was to be presented to 
the United States Surveyor General for allowance and 
payment. 

Mr. Justice Field (p. 145): 

“The Circuit Judge is of opinion that the count 
is defective only in the last particular stated, 
namely, that it does not aver authority in the sur¬ 
veyor general to allow and approve the claim 
which was to be presented to him; and that where 
the charge is of a conspiracy to defraud the United 
States, by obtaining or aiding to obtain the pay¬ 
ment or allowance of a false, fictitious, and fraud¬ 
ulent claim, it is not necessary to aver the perform¬ 
ance of anv act in furtherance of the conspiracv. 
In this respect I am unable to agree with him. * * • 
But I agree with the circuit judge that the absence 
of any averment of authority in the surveyor gen¬ 
eral to allow and approve the claim which was to 
be presented to him is, of itself, a fatal defect.” 

Demurrers sustained. 

On motion for a rehearing in some of the cases (p. 
147): 

“Afters argument, the court denied the motion; 
Field, J., observing that the count was subject to 
the objection stated when the decision was made, 
—namely, that it fails to aver that the surveyor 
general of the United States for California, to 
whom the alleged false, fictitious, and fraudulent 
claim was to be presented, was authorized to al¬ 
low and approve of it.” (Emphasis ours.) 
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Brenner v. United States, 287 Fed. 636 (C. C. A., 2nd 
Cir., 1922): . j 

i 

Defendants convicted of conspiracy to violate Food 
Control Act August 10, 1917, Act Oct. 3, 1917, pnd Sec. 
37, Criminal Code. Defendants bring error. 

Indictment for conspiracy to commit 
against the United States government, to witj, to use 
non-beverage alcohol for beverage purposes }n viola¬ 
tion (of certain acts of Congress), which charged as the 
overt act the “ purchase of five barrels of jiistilled 
spirits, to wit, non-beverage alcohol”. 

Manton, Circuit Judge (p. 639) quoted with approval 
from United States v. Beiner, 275 Fed. 704: 

4 ‘ * The manner of violation intended by |hem, as 
set forth in the indictment, is * ‘ that thei would 
unlawfully, wilfully, and knowingly sell, barter, 
transport, deliver, furnish, and possess (jiistilled 
spirits and intoxicating liquor otherwise than as 
authorized” in the said act of Congress ip viola¬ 
tion of said act. The word “unlawfully” is a con¬ 
clusion of the pleader, clearly, and the! words 
“otherwise than as authorized” are a coiiclusion 
of the pleader.’ ” (Emphasis ours.) 

I 

United States v. El Paso & N. E. R. Co., 178 Fed. 
846 (Dist. Ct., W. D. Texas, El Paso Div., 1910): 

The carrier was indicted for a criminal offense, in 
that it transported certain cattle from a quarantined 
district. On demurrer to the indictment. Deinurrer 

I 

sustained. 

Maxey, District Judge (p. 848) : 


Reversed, 
an offense 
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“It is objected by the second ground of de¬ 
murrer that the indictment does not name the offi¬ 
cers to whom the Secretary of Agriculture gave 
the printed notice of the establishment of quaran¬ 
tine. The indictment alleges that the printed no¬ 
tice was given to the ‘proper officers’ of the defen¬ 
dant. The allegation is a mere legal conclusion, 
and manifestly insufficient. The indictment should 
give the name of the officer to whom the notice 
was given . 

“The objection assigned by the fifth clause of 
the demurrer is that the indictment is defective 
in failing to show that the Secretary of Agricul¬ 
ture had established a quarantine district, for the 
reason that it fails to disclose that he had pub¬ 
lished notice of the establishment of quarantine 
as the law required. The first section of the act 
explicitly directs the Secretary, not only to give 
written or printed notice of the establishment of 
quarantine to the proper officers of the carriers, 
but to publish in such newspapers, in the quaran¬ 
tine district, as he may select, notice of the estab¬ 
lishment of quarantine. The publication of the 
statutory notice is a prerequisite to the conviction 
of one charged with crime, and the indictment 
should clearly allege the fact of such publication. 
The allegation that the Secretary duly and legally 
established quarantine states only the conclusion 
of the pleader as matter of law, which is not suffi¬ 
cient in criminal pleading. (See United States v. 
Louisville & N. R. Co., 165 Fed. 936.” (Emphasis 
ours) 

Martin v. United States , 168 Fed. 198 (C. C. A., 8th 
Cir., 1909): 
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Defendant convicted and sentenced to imprisonment 
at hard labor and to pay a fine because he ^withdrew 
from the office of the Commissioner to the Five Civil¬ 
ized Tribes a roll containing the names of citizens by 
blood of the Creek Nation of Indians, hereafter called 
the “Creek roll”, and during nights and Sundays, 
when it was not needed or used in the office^ made a 
copy of it. | 

Sanborn, Circuit Judge, said (p. 205): 

i 

“The crime must be charged with precision and 
certainty, and every ingredient of which it is 
composed must be accurately and clearlyj alleged. 
To this end facts must be stated, not conclusions 
of law alone. The averment that an act Innocent 
in itself, but criminal if fraudulently done, was 
done ‘fraudulently’ or with intent to defraud, is 
but a bald conclusion of law and is futil^.” (Em¬ 
phasis ours) 

i 

! 

United States v. Dooley, 11 F. (2d) 428 (ijist. Ct., 
E. D. New York, 1926): j 

Defendants indicted for defrauding and misapplying 
moneys and credits of a national bank, and demurred 
to the indictment. Demurrer sustained and defendants 
discharged. 

The ground of the demurrer was the failure of the 
indictment to state that the First National Ipank of 
Rockville Center is a federal reserve bank or inember 
bank. 

The indictment did not allege the bank to be a fed¬ 
eral reserve bank or member bank. 
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Moscowitz, District Judge (p. 429): 

“In Shaw v. United States, supra, the court, in 
passing upon the very point as in the case at bar, 
decided that an indictment brought under section 
5209, as amended by the act of September 26,1918, 
was defective, because it failed to allege that a na¬ 
tional bank was a federal reserve bank or member 
bank. The Court said: ‘They (meaning national 
banks) were not made members, nolens volens, and 
presumptions may not be indulged to cure mate¬ 
rial defects in criminal pleading’. 

“If the indictment alleged that the First Na¬ 
tional Bank of Rockville Center were a federal 
reserve bank or member bank, than the offense 
charged to be committed would be in violation of 
Section 5209. However, the allegation that it was 
a national bank is insufficient, unless the indict¬ 
ment alleges that the bank is a federal reserve 
bank or member bank. 

“By the weight of authority, the rule is that 
from the; indictment itself it must judicially ap¬ 
pear that an offense has been committed. The 
court cannot take judicial notice that the First 
National Bank of Rockville Center is a federal 
reserve bank or member bank.” 

In the light of the foregoing authorities we maintain 
that the indictment is defective in that it states only 
conclusions, and fails to state facts sufficient to meet 
the requirements of law. 
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V 
v • 

I 

The indictment is defective in that it does n<bt allege 
facts showing that the defendant, Olberg,j had im¬ 
posed upon him any duty respecting the Willacy 
County District project. 

The indictment wholly fails to charge that gny duty 
was imposed upon the defendant, Olberg, in connection 
with the application of the Willacy County restrict. 

The indictment alleges that Olberg was employed in 
the Public Works Administration in Washington, as 
“an engineer examiner on irrigation projects ,, |; and as 
such engineer it was the duty of Olberg to “examine, 
consider, counsel, supervise, and pass upon the en¬ 
gineering features” of applications and plans ahd speci¬ 
fications “on irrigation projects throughout the 
United States”. 

The indictment does not allege that any dhty was 
imposed upon Olberg respecting the application, and 
plans and specifications concerning the Willacy 
County project. If any law or valid regulation, made 
pursuant to law, imposed any duty on Olberg jin con¬ 
nection with the Willacy County District application, 
and the plans and specifications, this should ha^e been 
alleged as a fact in the indictment. In the absence of 
such a direct allegation of fact, the general allegation 
that he had a duty imposed upon him “on irrigation 
projects throughout the United States”, cannot by in¬ 
tendment be taken to charge that a duty was imposed 
upon Olberg respecting the application and pl^ns and 
specifications submitted by the Willacy County Dis¬ 
trict. This allegation is too general to meet the re- 
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quirements of criminal pleading, as laid down in the 
authorities cited and quoted in an earlier part of this 
brief, (ante, pp. 80-86). Moreover, the indictment does 
not allege that either the application or the plans and 
specifications were referred to Olberg, nor is there 
any allegation that Olberg was called upon to do any 
act with respect thereto. When stripped of all intend¬ 
ment, it will be seen that the indictment fails to allege 
that the application or the plans and specifications of 

the Willacv Countv District were at anv time the sub- 
* • 

ject of official action by Olberg, and likewise fails to 
allege that any duty was imposed upon him with re¬ 
spect thereto by any law or valid rule or regulation, 
made pursuant to law. By alleging in this general 
manner that the duty of Olberg related to “irrigation 
projects throughout the United States”, without al¬ 
leging that such dutv included the Willacv Countv 
District project, the indictment is lacking in the essen¬ 
tials of a valid indictment, considered in the light of 
the principles of law enounced in the cases cited and 
quoted in an earlier part of this brief (ante, pp. 73-86). 

We emphasize the point that the indictment does not 
allege facts showing that the Willacv Countv District 
application, and plans and specifications in connection 
therewith, were referred to Olberg for any official ac¬ 
tion, nor is it alleged that he had imposed upon him 
any duty with respect thereto, or that he was called 
upon to perform any such duty. We maintain that 
the indictment in failing to allege as a fact that the 
defendant Olberg had imposed upon him any duty re¬ 
specting the Willacy County District application, and 
the plans and specifications submitted in connection 
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therewith, the whole fabric of the indictment is de¬ 
stroyed, and for that reason should be held to be fatally 
defective. 

In failing to charge this essential elemeijt of the 
offense, the indictment cannot be held to charge a con¬ 
spiracy to defraud the government of a legitimate gov¬ 
ernmental function within the meaning of the! cases of 
Haas v. Henkel, 216 U. S. 462, and Ilammers^hmidt v. 
United States, 265 U. S. 182. j 

In the case of Chandler v. Rutherford, 101 iPed. 774 
(C. C. A., 8th Cir., 1900), the court, at p. 777, jpeaking 
through Judge Thayer, said: 

4 ‘But when an officer assumes to act under color 
of his office, having no writ of process whatsoever, 
or having process which on its face is utterly void, 
it seems to be the prevailing doctrine th^t what¬ 
ever he may do under such circumstances jimposes 
no liability on his sureties. To constitute jcolor of 
office such as will render an officer’s sureties liable 
for his wrongful acts, something else ipust be 
shown besides the fact that in doing the dct com¬ 
plained of the officer claimed to be acting in an 
official capacity. If he is armed with no [writ, or 
if the writ under which he acts is utterly void, 
and if there is at the time no statute w^ich au¬ 
thorizes the act to be done without process, then 
there is no such color of office as will enajble him 
to impose a liability upon the sureties in! his of¬ 
ficial bond.” (Emphasis ours.) | 

i 

In the case of United States v. Boyer, 85 lied. 425 
(Dist. Ct., W. D. Mo., W. D. 1898), the defendant Boyer 
was indicted for the crime of bribery, based on (Section 
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5451 of the Revised Statutes, which is a general statute 
providing for the punishment of the crime of bribery. 
The indictment charged, in substance, that the defen¬ 
dant attempted to bribe Leslie J. Allen, an Inspector of 
the Bureau of Animal Industry, and the second count 
that he attempted to bribe Frederick William Hopkins, 
an Inspector of the same kind, and the third count that 
lie attempted to bribe John W. Patten, an Inspector of 
the same kind. The indictment charged that it became 
the duty of these Inspectors, as assistant inspectors 
and officers of the United States, to make certain ex¬ 
aminations of the carcasses of cattle, sheep and hogs 
to be prepared for human consumption, at certain 
packing houses, and that it also became their duty to 
supervise the removal of condemned carcasses from 
the premises of the packing houses. The indictment 
further charged that the defendant Boyer, well know¬ 
ing the duty of these Inspectors and officers of the 
United States Government, caused them to betray their 
trust and violate their duty as such Inspectors and of¬ 
ficers, offered to give a large sum of money to the said 
Inspectors, in their capacity as officers and Inspectors 
aforesaid, and offered to pay them a sum of money 
each month to corruptly influence, persuade and bribe 
them, as such Inspectors and officers of the United 
States, to do and perform acts in favor of the defen¬ 
dant Boyer and the packing houses which he repre¬ 
sented. The defendant interposed a demurrer and 
the matter came before District Judge Rogers (West¬ 
ern District of Missouri). The opinion deals at length 
with the constitutionality of the statute under which 
the Secretary was authorized to establish regulations 
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providing for the inspection of cattle, sheep jjmd hogs 
which were to be slaughtered, or their carcasses when 
slaughtered, and the Court after exhaustive Examina¬ 
tion declared the statute to be invalid and alsoj that the 
regulations made and promulgated by the Sjecretary 
were likewise void. The question then arose |whether 
or not to offer a person a bribe not to do something 
which no valid law enjoins him to perform was an in¬ 
dictable offense under the statute. 

The Court (p. 436) cited the case of United §tates v. 
Gibson, 47 Fed. 833, in which the court quashed the 
indictment, saying: 

“The bribe offered was for an act entirely out¬ 
side the official function of the officer to wliom it is 
claimed the bribe was offered. * * * j The al¬ 

leged offers cannot be said to have been made to 
induce the officer to do, or omit to do, any act in 
violation of his lawful dutv.” 

w 

I 

The Court then concluded (p. 436): 

i 

i 

“In the case at bar, had the inspector deceived 
the bribe, it would have been no offense against the 
laws of the United States, for the reason! that it 
was intended to induce him not to do a thinp;* which 
no valid law of Congress imposed upon hiih to do. 
It would not have been an infraction of the state 
law, because no state law imposed upon |tim the 
duties alleged in the indictment; nor was he an 
officer of the state. I am unable to perceive, by 
any course of sound reasoning, that the f^cts al¬ 
leged in the indictment constitute an 'offense 
against the United States; and hence the demurrer 


should be sustained to each of the three separate 
counts in the indictment, and the indictment dis¬ 
missed”. 

In conclusion on this point we submit that in the 
light of the principles of law cited in support of this 
branch of the argument, the indictment fails to charge 
facts essential to constitute a crime, and for that rea¬ 
son should be held to be defective. 

DISCUSSION OF REMAINING POINTS ON BRIEF 
OF GOVERNMENT COUNSEL. 

A. In the District of Columbia there are common law 
offenses against the United States. 

Under this head it is argued by government counsel 
(Br. p. 43) that, “in considering the question as to 
whether the objects and purposes of a conspiracy are 
unlawful, it must be borne in mind that in the District 
of Columbia there are common law offenses against 
the United States, and that the conspiracy section ap¬ 
plies to them as well as to statutory offenses.” 

We recognize that in the District of Columbia there 
are common law offenses against the United States, 
and that an indictment will lie under Section 37 of the 
Criminal Code, charging a conspiracy to commit such 
an offense against the United States. The fact that 
there may be common law offenses against the United 
States in the District of Columbia in no wise supports 
the argument of government counsel that the object and 
purpose of the alleged conspiracy in the instant case 
is unlawful. 

In support of their argument, government counsel 
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cite the case of Tyner v. United States, 23 App. D. C. 
324 (1904), in which there were tw’o indictments, one 
(No. 1396) charging a conspiracy to defraud th^ United 
States, and the other (No. 1397) charging a conspiracy 
to commit an offense against the United States. (P. 
326). | 

This case affords no support for the argument that 
the object and purpose of the alleged conspiracy 1 ) sought 
to be charged in the indictment here under considera¬ 
tion was unlawful. The portion of the opinion I of this 
court, quoted by government counsel (Br., p. 43) re- 

i 

lated to indictment No. 1397, charging the defendants 
Tyner and Barrett with a conspiracy to commit! an of¬ 
fense against the United States. Immediately preced¬ 
ing the portion of the opinion quoted by government 
counsel this court, speaking through Mr. Justice Shep¬ 
ard, said (p. 358): 


4 ‘The next question for consideration is Whether 
the indictment in one of the cases (No. 1^97) is 
fatally defective in that the purpose of the con¬ 
spiracy as averred w r as to cause the defendant 
Tyner to commit the offense of miscondbct in 
office. 


“The failure of the defendant to perform his 
official duty under the circumstances, and fpr the 
reasons charged, is sufficient to support an indict¬ 
ment for official misconduct as an offense by the 
common law. Whether an indictment fcjr the 
common-law offense should charge that th^ mis¬ 
conduct w’as wilful, malicious, or corrupt, w^ need 
not stop to inquire, for the indictment is not for 
that offense but for conspiracy under the statute.’’ 
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While it is true that in the Tyner Case it was held 
that misconduct in office constituted an offense against 
the United States, under the common law in force in the 
District of Columbia, still the holding in that case does 
not dispense with the requirement that the means by 
which the alleged conspiracy in the instant case was to 
be accomplished must be properly alleged in the indict¬ 
ment, for the reason that in the Tyner Case the defen¬ 
dants were charged with a conspiracy to commit an 
offense against the United States, namely, to cause 
the defendant Tyner to be guilty of official misconduct, 
which was an offense at the common law, and in and of 
itself unlawful. In the instant case the object and pur¬ 
pose of the alleged conspiracy, as stated in the indict¬ 
ment, was to bring about the rejection of the gravity 
and open canal system of irrigation and to have ap¬ 
proved in lieu thereof the high pressure pipe system 
which would entail the use of redwood piping. It 
should be borne in mind that in a case where the object 
and purpose of the alleged conspiracy is in and of itself 
lawful, in order to constitute a crime, it is necessary 
to allege that it was to be accomplished by criminal or 
unlawful means, in which case the means become the 
object of the conspiracy and the resulting alleged de¬ 
frauding of the United States is merelv the intent. 
Analysis of the Tyner Case clearly demonstrates 
that it affords no support for the argument of govern¬ 
ment counsel. 

Government counsel then argue (Br., p. 44), “an 
examination of the facts in the present case will dis¬ 
close that they are set forth sufficiently to indicate a 
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conspiracy to commit a public fraud, misconduct in 
office, and bribery.” 

We challenge this argument of counsel. It finds no 
support in the indictment. There are no fact|s alleged 
in the indictment upon which to base the argument that 
this was a conspiracy “to commit a public frpud, mis¬ 
conduct in office, and bribery”. In an earlier part of 
this brief, ( ante, pp. 27-43), we argued at length, on the 
question of duplicity, that there are no facts ajlleged in 
the indictment to show that there was any common de¬ 
sign or agreement among the defendants thalt Olberg 
was to be offered a position by the Willacy County 
District through the defendant Harding. ^ r e there 
pointed out that there are no allegations in tfie indict¬ 
ment in any wise connecting these defendants jwith the 
offer of a position to be made to the defendant Olberg 
by the Willacy County District. The argument need 
not be repeated here. In addition, the presept argu¬ 
ment of government counsel is based upon tljie sepa¬ 
rate and distinct charge of conspiracy sought to 
be alleged in the indictment. Moreover the indict¬ 
ment wholly fails to charge facts showing any knowl¬ 
edge on the part of these defendants that an bffer of 

a position was to be made to the defendant Olberg. 

! 

Government counsel next cite Falter v. i United 
States, 23 F. (2d) 420 (CCA, 2nd Cir., 1928). | 

In discussing this case on the brief, government 
counsel state (p. 44), “The court held, first, thaf it was 
a fraud to defeat the right of the United States ‘to 
fully contract’ or to deprive it of ‘its dominioji as an 
owner 9 and ‘its freedom to contract as such’.”! 
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The quoted expressions used by the court in the trial 
of that case were merely descriptive of the indictment. 
They were not considered by the court on the appeal. 
As to these expressions, Hand, Circuit Judge said (p. 
423): 

“The defendants argue that it was error to in¬ 
struct them (jury) that it was a fraud to defeat 
the right 1 of the United States To fully contract,’ 
or to deprive it of ‘its dominion as an owner’ and 
‘its freedom to contract as such.’ Some of these 
quotations are not in the judge’s instructions, but 
only in his description of the indictment, but that 
we pass.” (Emphasis ours) 

We deem it unnecessary to discuss this case at length 
for the reason that the question here under discussion 
was neither raised, considered nor decided by the court. 

Government counsel next argue (Br., p. 45): 

(1) Under the doctrine of the Pettibone Case it was 

not necessarv to set forth the means bv which “the 

•> 

unlawful purposes were to be carried out”. 

(2) The means are set forth in the indictment, and 
it will be observed that many of the means are them¬ 
selves unlawful. 

Replying to the argument of government counsel, 
we maintain: 

(1) The rule laid down in case of Pettibone v. 
United States, supra, establishes that in a case such 
as we have here, it is essential that the means by which 
the alleged conspiracy was to be accomplished must be 
alleged in the indictment. We have already argued 
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this principle at length in an earlier part of tljiis brief, 
(ante, pp. 73-75), and shall not repeat the a|rgument 
here. 

i 

! 

(2) In support of the argument that 44 the means are 
themselves unlawful’’, government counsel set out 
(Br., pp. 46-47), the allegations of the indictrjient (R. 
11) which are embodied in that portion of thp indict¬ 
ment which seeks to charge a separate and distinct of¬ 
fense based upon the alleged offer of the position to 
the defendant Olberg, and seek to have thesp allega¬ 
tions taken as relating to, and considered as included 
in the charging portion of the indictment. (R. 8) We 
have already pointed out in an earlier part of tljis brief 
(ante, pp. 44, 52), that the allegation that the defen¬ 
dants conspired “ under the circumstances anc| condi¬ 
tions aforesaid, each then well knowing all the premises 
aforesaid in this indictment”, etc. (R. 8) related to and 
can only be considered as embracing the matters of in¬ 
ducement alleged in the indictment precoding the 
charge of conspiracy on Page 8 of the Record. We 
have likewise pointed out that the indictment dpes not 
contain any allegation that these defendants 1 ) 4 4 well 
knew” any of the “circumstances and conditions” 
relating to the alleged offer of the position to the de¬ 
fendant Olberg. 

I 

i 

i 

III. The indictment is otherwise sufficient. 

i 

Under this head, without advancing any argument, 
government counsel (Br., p. 47) merely cite a lumber 
of cases from which they quote abstract general prin¬ 
ciples of law, having no bearing upon the questions be- 
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ing considered on this appeal. An analysis of the 
cases cited will demonstrate that they are not applica¬ 
ble here: 

Hagner v. United States, 285 U. S. 427 (1932): 

In this case the defendants were convicted under an 
indictment charging an offense in violation of Section 
215 of the Criminal Code, bv using the mails in carrv- 
ing out a scheme to defraud. 

The defendants did not interpose a demurrer to the 
indictment. After verdict of conviction a motion in 
arrest of judgment was filed, the contention being that 
the indictment did not allege an offense committed in 
the District of Columbia, but only in the State of Penn¬ 
sylvania. It was objected that the indictment failed to 
allege specifically that the petitioners did “ cause (the 
letter) to be delivered by mail, according to the direc¬ 
tion thereon’ ’ (p. 430), which is the language of the 
statute. The indictment did allege that the letter was 
deposited ini a post office so addressed as to constitute 
a direction for its delivery to the address at a particu¬ 
lar place in the District of Columbia. At p. 431 Mr. 
Justice Sutherland said: 

“While, therefore, the indictment does not in 
set terms allege delivery of the letter, a presump¬ 
tion to that effect results from the facts which are 
alleged. In Ball v. United States, 140 U. S. 118, 
133, 136, 35 L. ed. 377, 384, it was held that an in¬ 
dictment for murder which fails to allege the time 
of the death is fatally defective, since to consti¬ 
tute murder it is necessarv that death shall occur 
within a year and a day from the time of the fatal 
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stroke. But it appearing that the indictmjent then 
under consideration had been returned le^s than a 
year from the day of the assault, the court} did not 
consider the objection fatal to the indictment in 
this particular, notwithstanding the absence of an 
allegation of the time of death.’’ j 

l 

i 

This is followed by the language quoted on brief of 
government counsel (p. 48). j 

At p. 433, the court said: j 

“It, of course, is not the intent of Sec. 1025 to 
dispense with the rule which requires that the es¬ 
sential elements of an offense must be alleged; but 
it authorizes the court to disregard merely loose or 
inartificial forms of averment. Upon a proceed¬ 
ing after verdict at least, no prejudice being 
shown, it is enough that the necessary fa}cts ap¬ 
pear in any form, or by fair construction jean be 
found within the terms of the indictment, i 

4 ‘ In the absence of the evidence and the ,charge 
of the court, we are free to assume that evpry es¬ 
sential element of the offense was sufficiently 
proved and that the question as to the delivery of 
the letter was submitted under appropriate in¬ 
structions to the jury. The contrary of neither of 
these propositions is asserted. The indictipent in 
the particular complained of is loosely and inarti- 
ficially drawn and is not to be commended, but 
upon the record before us, and without deciding 
that the indictment would not have been open to 
some form of challenge at an earlier stage of the 
case, we are of opinon that after verdict it is not 
vulnerable to the attack here made upon it.” (Em¬ 
phasis ours) 
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The most that may be said of this case is that on a 
motion in arrest of judgment a loosely and inartifi- 
cially drawn indictment will not be held bad in view 
of the provisions of Section 1025 of the Revised Stat¬ 
utes. The decision has no bearing upon any of the 
questions involved in the instant case for the reason 
that we are dealing with matter of substance of the 
highest degree rather than mere matter of form. 

Burton v. United States, 202 U. S. 344, 372 (1906): 

A careful reading of this case will reveal that al¬ 
though the principles of law there enounced are in 
general sound, still they have no application here, for 
the reason that the indictment now under consideration 
is defective in the several particulars which have al¬ 
ready been pointed out on this brief. 

Evans v. United, States, 153 U. S. 584 (1894): 

Indictment under Section 5209 of the Revised Stat¬ 
utes, charging willful misapplication of property of 
the National Banking Association. 

In an earlier part of the decision, the court said (p. 
587): 

“The crime must be charged with precision and 
certaintv, and everv ingredient of which it is com- 
posed must be accurately and clearly alleged. (Ci¬ 
tations.) ‘The fact that the statute in question, 
read ini the light of the common law, and of 
other statutes on the like matter, enables the court 
to infer the intent of the legislature, does not dis¬ 
pense with the necessity of alleging in the indict- 





ment all the facts necessary to bring- the cgse with¬ 
in that intent.’ United States v. Carll, j supra.” 

j 

The portion of the opinion quoted by government 
counsel (Br., pp. 49-50) states a general principle of 
law which we do not challenge, but this general prin¬ 
ciple is qualified by what was said by the coutt in the 
earlier part of the opinion, as set out herein. 

Williamson v. United States, 207 U. S. 425 (1|908): 

This was an indictment for conspiracy to| suborn 

i 

witnesses to make false affidavits concerning entry 
upon public lands under the act of Congress commonly 
known as the Timber and Stone Act. In this case the 
defendant v T as charged with a conspiracy to commit an 
offense against the United States. Subornation! of per¬ 
jury is made an offense by statute. The questions 
considered and decided bv the court in this case lare not 
pertinent here. 


Bannon and Midkey v. United States, 156 U.j S. 464 
(1895): 

This was an indictment for conspiracy to commit an 


offense against the United States in aiding anjl abet¬ 
ting the landing of Chinese laborers in the United jStates, 
in violation of the Chinese Exclusion Act. Th0 point 
made bv Mulkev, and decided adversely to him !bv the 
court, was that the indictment failed to allege that he 

had committed any overt act which connected him with 

* 

the conspiracy. Although the indictment did notl allege 
that any overt act had been committed by Mulkey, it 


182 


was held that this did not constitute a defect in the in¬ 
dictment. 

Immediately preceding the portion of the opinion 
quoted on the brief of government counsel (p. 50), the 
court said (p. 468): 

“The indictment is also claimed to be defective 
as to Mulkey, in failing to aver that he committed 
any act which connected him with the alleged con¬ 
spiracy. ; The indictment, after alleging the con¬ 
spiracy, sets forth various acts performed by sev¬ 
eral of the defendants in furtherance thereof, such 
as executing false certificates of identifications, 
procuring signatures of witnesses thereto, and de¬ 
livering the same with intent that thev be taken 
to China and used there; but there is no averment 
of any act done bv Mulkev, either connected with 
or in pursuance of, the general design. The objec¬ 
tion is clearly untenable. By the express terms of 
section 5440, ‘if two or more persons conspire . . . 
and one or more of such parties do any act to ef¬ 
fect the object of the conspiracy, all the parties to 
such conspiracy shall be liable’. Nothing can be 
plainer than this language.” 

The holding of the court was, that it was not neces¬ 
sary to allege, an overt act against the defendant Mul¬ 
key. The indictment did allege that overt acts in fur¬ 
therance of the object of the conspiracy were com¬ 
mitted bv his co-defendant, and this was sufficient. AYe 
cannot conceive how this case has any bearing upon 
any of the questions here presented. 


As gill v. United States, 60 F. (2d) 780 (C. Cj. A., 4th 
Cir., 1932): j 

Defendants were tried and convicted on a cjiarge of 
conspiracy to defraud the United States. Th£ indict¬ 
ment alleged that as a. part of the said conspiracy, one 
of the defendants would falsely represent that !she was 
the common law wife of a soldier; as the wjidow of 
such soldier, she caused suit to be instituted in Jthe Dis¬ 
trict Court of Virginia against the United Spates on 
a certain war risk insurance contract, and by means 
of false testimony a judgment was recovered thereon. 
The defendants interposed a demurrer to the indict¬ 
ment, one of the grounds being the insufficiency there¬ 
of. The judgment of conviction was reversed. The 

I 

portion of the opinion quoted on the brief of govern¬ 
ment counsel (pp. 51-52), merely states general prin¬ 
ciples of law. 

After reviewing a number of cases in the Supreme 
Court of the United States, the court said (p. 785): 

“It follows, as was said in that case (United 
States v. Britton, 108 U. S. 199), that the conspir¬ 
acy itself must be sufficiently charged, aikd can¬ 
not be aided bv averments of acts done by one 
or more of the conspirators in furtherance of the 
object of the conspiracy. The mere setting forth 
of the means intended to be used or that weire used 

i 

cannot be taken inferentially to support an indict¬ 
ment for conspiracy unless and until the essential 
elements of the unlawful agreement and purpose 
have been fully and clearly set forth. At common 
law it was necessary neither to aver nor prove an 
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overt act. Bannon v. United States, 156 U. S. 464, 
39 L. Ed. 494. The essentials of a conspiracy un¬ 
der the statute are the same as at common law. 
The allegation of overt acts forms no part of the 
substantive charge. It merely reads into the in¬ 
dictment an essential condition which must be 
proved in order to complete the crime. That the 
averment of the acts done by one or more con¬ 
spirators in furtherance of the object of the con¬ 
spiracy cannot be taken in aid of averment of the 
charge of the conspiracy itself, see, also, United 
States v. Beiner, 275 F. 704; 2 Wharton’s Crimi¬ 
nal Law, p. 1774, Sec. 1622; United States v. Eis- 
enminger, 16 F. (2d) 816. 

“The basis of a conspiracy is the unity of design 
and purpose; it is what has been agreed to and not 
what has been done, and so it has been held that 
several persons may, simultaneously, actually do, 
without incurring liability to punishment, that 
which, if it were the object of a preconcerted de¬ 
sign, would render the participants liable to in¬ 
dictment for conspiracy; nor will evidence that 
each of several defendants acted illegally or ma¬ 
liciously with the same end in view support a 
charge of conspiracy, unless it appears that such 
acts were done pursuant to a mutual agreement. 
12 C. J. p. 543 (Section 5) 2. See, also, 12 C. J. 
pp. 614, 615, and 616. It is true, as held in many 
cases, that the proof of the terms of the con¬ 
spiracy may be supported by proof of what was 
done. The nature of the crime itself is such as to 
render it almost impossible to establish the agree¬ 
ment by direct proof of the discussion between the 
parties in reaching their agreement. When the 


charge is laid, however, the terms of the agree¬ 
ment must be set forth therein, and, unti} this is 
done, evidence of the conduct of the parties can¬ 
not be held to be competent or responsivd to the 
unalleged agreement.” (Emphasis ours) 

Hill v. United States, 42 F. (2d) 812, (C<L«A, 4th 
(4r., 1930): | 

Indictment in several counts charging the defendants 
smuggled alcoholic liquor into the United States, in 
violation of the Tariff Act of 1922 (19 U. S. C. |A. 496- 
497), one count charging a conspiracy to commit a 
crime against the United States, arising out of thje same 
transactions. The quoted portion of the opiniorj of the 
court (Brief, p. 52), manifestly deals with mafter of 
form only, with which we are not concerned hefe. 

Blum v. United States, 46 F. (2d) 850, (CCA, 6th 
Oii\, 1931): j 

I 

This case deals with matter of form rather th^n sub- 
stance, and has no application here. It has been an¬ 
alyzed in an earlier part of this brief (ante, pp. $3-64), 
and need not be further discussed here. 

! 

I 

Mendelson v. United States, 61 App. D. (J. 127 
(1932): j 

In this case the defendants were convicted under an 
indictment for conspiracy to commit an offense against 
the United States, by violating the National Prohibi¬ 
tion Act. The quoted portion of the opinion of the 
court correctly states the general principle of law, 
but it has no application here. 
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United States v. Celia, 37 App. D. C. 423 (1911): 

In this case the defendants were indicted for conspir¬ 
acy to commit an offense against the United States by 
violating the provisions of the act of Congress ap¬ 
proved March 1, 1909, denouncing as a crime the keep¬ 
ing of a bucket shop in the District of Columbia. The 
trial court sustained the demurrers and dismissed the 
indictment. On appeal by the United States the judg¬ 
ment was reversed. The quoted portion of the opinion 
on the brief of government counsel (pp. 54-55), we con¬ 
cede, correctly states the principle of law as to the suf¬ 
ficiency of an indictment, but this case likewise has no 
application here. 

Du four v. United States, 37 App. D. C. 497 (1911): 

In this case Dufour, one of three defendants, was 

convicted under an indictment charging a conspiracy to 

commit an offense against the United States, by using 

the mails to carry out a scheme to defraud, in violation 

of Section 5480 of the Revised Statutes. Dufour moved 

for a severance and a speedy trial, and through his 

counsel stated to the United States District Attorney 

* 

(p. 499) that he “had no intention to demur to the in¬ 
dictment, or of entering any plea other than that of 
not guilty thereto.’’ After a verdict of guilty, Dufour 
filed a motion in arrest of judgment. Distinguishing 
a demurrer from a motion in arrest of judgment, Mr. 
Justice Robb, at p. 500, said: 

“Every defendant, under our Constitution, is 
entitled to be advised of the charge he is to meet, 
that he may have a fair opportunity to prepare his 
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defense, and that he may avail himself of a con- 
viction or acquittal thereafter. Where, ljiowever, 
the sufficiency of an indictment is first challenged 
in a motion in arrest, no ‘defect or imperfection in 
matter of form only’, not tending to the prejudice 
of the defendant, will be considered. Sbc. 1025, 
TJ. S. Rev. Stat., IT. S. Comp. Stat. 1901, p. 720. 
If, therefore, the indictment in this case jcharges 
an offense against the defendant, defects| or im¬ 
perfections in matter of form will not a^ail him 
unless it appears that he was prejudiced thereby.” 

The real ground of objection raised by the demurrer 
appears in the opinion of the court (p. 505), wherein it 
is said: j 

“It is insisted that the failure of the pleader, 
after stating the fraudulent representations to be 
made bv Lewis and Huston in furtherance of the 
conspiracy, to charge knowledge on the part of 
Dufour of the falsity of such representations, is 
fatal. In making this contention appellant fails 
entirely to consider that this is an indictment fox 
conspiracy, and not one under sec. 5480. The in¬ 
dictment, at the outset, brings the three defen¬ 
dants together in an unlawful agreement, the ob¬ 
ject of which is set forth.. The part assigned or 
to be performed by each conspirator is set forth. 
Dufour was to make certain representations and 
to do certain things tending toward the accom¬ 
plishment of the common unlawful purpose. 
Lewis and Huston were to do certain other things 
to the same end. It is set forth that certain of 
the representations which they were to makb were 
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to be fraudulent representations. The averment, 
therefore, that they knew the character of those 
representations is superfluous, and may be treated 
as surplusage. If the original unlawful agreement 
contemplated and required the making of those 
fraudulent representations, and such is the import 
of the language employed, how can it be said that 
any one of the parties in that agreement was with¬ 
out knowledge of the fraudulent character of those 
representations?” (Emphasis ours) 

It is submitted that this case is not pertinent to the 
questions presented on this appeal. 

A. Whatever is well pleaded in the indictment is ad¬ 
mitted by the demurrer. 

Under this head government counsel argue (Br. p. 
55) that it is elementary that where an indictment is 
interposed to an indictment, “whatever is well pleaded 
is admitted as true for the purposes of the demurrer”, 
and cite cases in support of the argument. 

The argument of government counsel, perhaps inad- 
vertentlv, states the rule too broadlv. It is a univer- 
sal rule of pleading that while a demurrer to an in¬ 
dictment admits “all facts well pleaded”, it does not 
admit inferences from such facts or conclusions. This 
distinction is; clearly recognized by well known text- 
writers : 

2 Bishop , New Criminal Procedure , 608: 

Sec. 779 (2.): “Admits what. —A demurrer, whether 
to an indictment or to a plea, admits all the facts which 


are well pleaded; but not an inference from k fact, or 
conclusion of law.” 
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Wharton’s Criminal Procedure, 1788 (l|918): 

“Section 1329. Demurrer Admits Falcts. Al¬ 
though a demurrer admits the facts denjurred to 


and refers their legal sufficiency to the court, it 
does not admit allegations of the legal effect of 


the facts therein pleaded. Nor does it admit any 
facts that are not well pleaded.” 


Inasmuch as this is an attempt by government coun¬ 
sel to state merely an abstract principle of lalv, we do 
not feel that this brief should be extended by further 
argument, as the court is thoroughly familiar with the 
true principle. 

Lt is next argued by government counsel (Br., p. 5G): 


B. It is not necessary in an indictment to negative all 

possible defenses, or to set forth evidentiary facts; 

and, (Br. p. 57) j 

■ I 

C. If the defendants felt that they were entitled to 

greater certainty and particularity than is af¬ 
forded by the indictment, they could have raised 
the question by a motion for a bill of particulars. 

Inasmuch as these abstract principles of law have 
no application to the questions presented on this ap¬ 
peal, we shall not burden the court with argument with 
respect thereto. 
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D. In deciding whether or not the indictment is valid, 

the court is not concerned with the alleged uncon¬ 
stitutionality of Title II, of the National Indus¬ 
trial Recovery Act. 

The argument advanced by government counsel 
under this hpad, and the cases cited in support there¬ 
of, have already been fully discussed on the question of 
the unconstitutionality of the act of June 16, 1933, 
Title II, in an earlier part of this brief (ante, pp. 148- 
155), and need not be noticed here. 

E. The indictment charges a conspiracy to defraud the 

United States. 

Under this head government counsel argue (Br. p. 
60) that “the word ‘defraud’, is defined in Hammer¬ 
schmidt v. United States, 265 U. S. 182, 188, as ‘the 
deprivation of something of value by trick, deceit, chi¬ 
cane, or overreaching’.” 

We accept the definition of “defraud”, enounced in 
the Hammerschmidt Case, supra. The doctrine 
enounced in the remaining cases cited on the brief 
of government counsel on this point (pp. 61-68) is 
crvstalized in the ease of Hammerschmidt v. United 
States, supraj For that reason we deem it unnecessary 
to burden tliei court with any discussion of these cases. 
In an earlier part of this brief, (ante, pp. 75-80), we have 
demonstrated, we think, that this indictment does not 
allege a conspiracy to defraud the United States, with¬ 
in the meaning of Haas v. Henkel, 216 U. S. 462, as ex¬ 
plained and limited in Hammerschmidt v. United 
States, supra. We feel that the argument need not be 
repeated here. 


IV. Answers (of government counsel) to objections to 
the indictment stated in the opinion of tlje court 
below. 


Under this head government counsel (Br., pp. 68-77) 
discuss that part of the opinion of the court below sus¬ 
taining the demurrer to the indictment, in which the 
court points out the defects in the portion of the indict¬ 
ment which may properly be called the primary indict¬ 
ment, as well as the portion of the indictment in which 
it is sought to charge a separate and distinct con¬ 
spiracy. . J 

After quoting excerpts from the opinion of the court 
(Br. ]). 69) government counsel proceed to hnswer 
what they style “criticisms”, but which in realjity are 
defects in the indictment. In attempting to answer the 
so-called “criticisms”, government counsel evolve two 
questions as follows (Br. p. 69): 

(1) “Does the indictment charge Olberg with en¬ 
tering into a conspiracy with the other defendants 
whereby lie was to be offered a position?” (Rj 31) 

(2) “Does the indictment charge that the offer of 
the position was made with intent to influence his offi¬ 
cial actions?” (R. 32) 

Government counsel then quote from the charging 
portion of the indictment in which, among other filings, 
it is alleged as a conclusion, that the United Statjes was 
to be defrauded “of and concerning its right jto the 
faithful, honest, conscientious, unbiased, and unpreju¬ 
diced services of said Charles R. Olberg, as swfh em¬ 
ployee aforesaid of the United States”. (R. 8)1 

Counsel next quote from that portion of the indict- 


ment (R. 10), which was held by the court below to be 
an attempt to allege a separate and distinct con¬ 
spiracy. 

Upon this premise it is argued (Br., p. 70), “This 
obviously charges that Olberg entered into a conspi¬ 
racy with the other defendants for the purposes stated, 
and likewise charges specifically that the offer of the 
position was made with intent to influence his official 
acts, and that he was to agree, as a result of the offer 
of the position, to assist the conspirators in all ways 
possible, thus defrauding the Government of his faith¬ 
ful services.” 

Dissecting the argument of government counsel, we 
maintain: 

(1) There are no allegations of fact in the indict¬ 
ment showing that these defendants entered into anv 
common design or agreement that the position was to 
be offered to Olberg. We have already pointed out 
that in the absence of allegations of fact showing such 
an agreement between the defendants, there can not 
be an offense. 

(2) There are no allegations of fact in the indict¬ 
ment charging “specifically”, or in any valid manner, 
that there was any common design or agreement among 
these defendants that any offer of a position was to be 
made to the defendant Olberg, with intent to influence 
his official acts. 

(3) There are no facts alleged in the indictment 
showing a common design, or agreement entered into 
by these defendants that Olberg was to agree, as a 
result of the offer of a position, to assist these defen¬ 
dants in anv wise whatever. 

% 


f 
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In support of their argument, government! counsel 
cite the cases of Crawford v. United States, 212 U. S. 
191-2, and Du four v. United States, 37 App. ij. C. 497. 
These cases have already been discussed in ah earlier 
part of this brief (ante, pp. 115-119, 186-188), ^nd need 
not be further discussed here. j 

The remaining cases cited by government counsel on 
this point (Br. p. 72) merely state abstract principles 
of law, which have no application here. 

It is to be noted that the argument of government 
counsel up to this point is levelled at the dejfects in 
that portion of the indictment which was held by the 
court below to be an attempt to allege a separate and 
distinct offense of conspiracy. (R. 32) 

In pointing out the defects in the separate <fnd dis¬ 
tinct charge of conspiracy attempted to be alleged in 
the indictment, the court below said (R. 32): j 

“In the second conspiracy the pleader jhas en¬ 
deavored to charge that some of the defendants 
were to offer a position to Olberg, and that by such 
offer he was to be bribed to violate his official 
duties, and that being influenced by such (|>ffer he 
was to agree with the other defendants that he 
would violate his official duties. 

“To be criminal the offer of a bribe nfiust be 
made with a wrongful intent, and an agreement 
is an essential of any conspiracy. 

“The present indictment omits any charge that 
the offer of the position to Olberg was made with 
intent to influence his official actions and dpes not 
charge that any agreement on the subject was 
reached between him and the others. So j far as 
the present indictment is concerned, defendant 
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Olberg may have told his official superiors about 
the offer and asked their advice about accepting 
it.” 

Having pbinted out the defects in the separate 
and distinct alleged conspiracy, the court then pro¬ 
ceeded to point out the defects in the alleged primary 
conspiracy, or as denominated by the court, “the first 
conspiracy As to this the court below said (R. 32- 
33): 

“3. I think it is also doubtful whether what I 
have called the first conspiracy adequately charges 
an agreement to defraud the United States. It is 
enough in this memorandum to point out some of 
the serious objections. 

“ (a) So far as appears, the Willacy County Dis¬ 
trict liadi the legal right to abandon the open canal 
and gravity system and to substitute a redwood 
piping pressure system. 

“The fact that the defendants who are inter¬ 
ested in redwood lumber might persuade the Wil¬ 
lacy County authorities to make the change in their 
plans is not shown to be unlawful. 

“(b) There is nothing in the indictment to cause 
the conclusion that the pipe pressure system would 
be more expensive than the open canal and grav- 

itv svstem. Therefore it is not shown that the 

* • 

mere change from one system to another would re¬ 
sult in any increase in the loan and grant to be 
made bv the United States. 

“(c) The allegation that defendant Harding was 
‘an influential and dominating factor in said Wil¬ 
lacy County District ’ is insufficient to justify the 


conclusion that he was able to bring al)out the 
change in systems unless that change was jthought 
to be desirable by the other directors. 

“(d) The indictment charges that the specifica¬ 
tions were to be so framed as to make the[ cost of 
other materials so exorbitant as to exclude them 
from consideration. From the argument I re¬ 
ceived the impression that the Government con¬ 
tended that the defendants had definitelv decided 

j i 

they wanted redwood piping to be used, but they 
intended to prepare specifications which would call 
for bids on the various materials, and that as to 
the other materials the specifications would make 
unreasonable and unnecessary requirements for 
the purpose of preventing their use. Presumably 
pipes to distribute water under pressure must 
have certain size, thickness, strength, and lasting 
qualities. If the scheme was that as to materials 
other than redwood the specifications wopld re¬ 
quire greater strength or thickness or ^ize or 
greater power of resistance to rot or ru^t than 
were necessary or usual, those facts shojild be 
stated in the indictment. 

“(e) It is difficult to understand how the defen¬ 
dants could secure control of the exclusive right 
to quote prices on redwood to be used on tl(e Wil¬ 
lacy County project. If the facts showing how 
this was to be done are set forth, the couijt may 
then determine whether such control was tojbe ob¬ 
tained legally or illegally, or whether the control 
was real or only apparent. 

“(f) The indictment alleges that the United 
States was to be deprived of its right to hav^ com- 
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petitivei bidding on the contract; but the indict¬ 
ment does not set forth facts sustaining this alle¬ 
gation. i If such a requirement exists under Texas 
laws, the court, of course, can take judicial notice 
thereof, but if the requirement was to be one of 
conditions imposed by the Administrator in mak¬ 
ing the loan, that fact should be alleged. Of course, 
the laws of the United States on the subject of 
competitive bidding are not applicable. 

“(g) It is alleged that the United States was 
to be defrauded of its monies. This is broad 
enough to include both the loan and grant. The 
indictment specifies only the item of $400,000 which 
is said to be the profit to be made by certain de¬ 
fendants on their contract for constructing the 
piping system. It is alleged that these defen¬ 
dants ‘were arbitrarily and corruptly to fix as 
their bid for the construction of the high-pressure 
pipe lines’ a price which would allow them said 
profit, which was to be 30% of the actual cost to 
them of the performance of the work. 

“If it is intended to charge that the Govern¬ 
ment wa|s to be defrauded of monev because the 
contract would be let at a greater price than would 
be required but for the conspiracy, I think it should 
be alleged that the profit before described was un- 
reasonablv high or was greater than was usual or 
customary under such contracts. The present in¬ 
dictment! does not allege specifically that the con¬ 
spiracy, if successful, would have resulted in add¬ 
ing to the cost of the project or increasing in any 
way the amount of the loan or grant to be made 
by the United States.” 


I 
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l 

In the effort to sweep aside the patent defect 1 ^ in the 
indictment pointed out by the court below, govern¬ 
ment counsel argue (Br., p. 74): 

(a) “The Willacy County District had no right to 
abandon the open-canal system and substitute a pipe- 
pressure system.” 

We are at a loss to understand the basis of this ar¬ 
gument. Xo legal justification is advanced to Support 
it. It rests upon the bald statement of counse). The 
fallacy of this argument is obvious. Undoubtedly, the 
Willacy County District Board of Directors, which had 
jurisdiction of its affairs, could have abandoned the 
open canal system and have substituted in lieu ^hereof 
the pipe pressure system, without first having obtained 
the approval of the agency of the federal government. 
As to whether the Administrator of Public Works 
would have approved the substitution in connection 
with the application of the Willacy County District is 
quite another and different question. 

(b) The argument of government counsel (]Br., p. 
76) in which an effort is made to explain away fjhe de¬ 
fect in the indictment pointed out in subparagraph (b) 
of the opinion of the court (R. 32), is beside the 
This observation of the court makes it clear th 
indictment fails to charge facts showing that th 
eminent was to be defrauded of money or anything of 
pecuniary value. 

The authorities cited by government counsel (Br. 
p. 76) in support of this point have already been fully 
discussed, ( ante, pp. 75-80, 175-176) and need not be 
noticed here. j 

The remarks of government counsel (Br., p. 77) con- 


mark, 
at the 


ie gov- 
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corning the defects in the indictment pointed out in 
subparagraphs (c), (d), (e), (f) and (g) of the opinion 
of the court (R. 32-33), do not require reply as they 
in no wise meet the issue. 

CONCLUSION. 

In conclusion, we maintain that the indictment is 
fatally defective for the several reasons hereinbefore 
pointed out, the court below did not err in sustaining 
the demurrer, and the judgment dismissing the indict¬ 
ment should be affirmed. 

Respectfully submitted, 

George P. Hoover, 

i Attorney for Appellees, 

Leonard C. Hammond, 
Harry W. Cole, and 
James P. Barry. 


October 17, 1935 
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IN THE 


Hnftefc States (Emirt nf Appeals 

FOE THE DISTRICT OF COLUMBIA 
OCTOBER TERM, 1935 

No. 6511, Special Calendar 
_ 

United States of America, Appellant 

i 

v . 

William A. Harding, et al., Appellees 

I 

— 

BRIEF ON BEHALF OF APPELLEE, 
CHARLES R. OLBERG 

INTRODUCTION 

The appellee, Charles R. Olberg, was indicted with 
certain other defendants described in the indictihent, 

i 

for conspiracy to defraud the United States. His 
Demurrer to the indictment, with that of the other 
defendants therein named, was sustained and the 
indictment dismissed. (R. 27.) 

The indictment is in one count and charges all the 
defendants with conspiracy to defraud the United 
States, under Section 37 of the Criminal Code. (18 
U. S. C. A. 88.) I 

The indictment (R. 3 et seq.) is a long and confus¬ 
ing narrative. It describes this defendant (R. 7) as 
follows: 

4 ‘That one Charles R. Olberg, from, to wit,! the 
seventeenth day of August, 1933, to, to wit, the 
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first day of February, 1935, was employed in the 
Public Works Administration in Washington as 
an engineer examiner on irrigation projects; that 
as such engineer examiner, it was the dutv of 
said Charles K. Olberg to examine, consider, 
counsel, supervise, and pass upon the engineering 
features of applications and plans and specifica¬ 
tions filed in connection therewith, for loans and 
grants from the Federal Emergency Administra¬ 
tor of Public Works on irrigation projects 
throughout the United States, and thereafter to 
make proper recommendations in the premises to 
his superiors in the Public Works Administration 
in Washington; and as such engineer examiner, 
the said Charles R. Olberg had the confidence and 
trust of his superiors in the Public Works Ad¬ 
ministration in Washington, and his said supe- 
iors, and, through them, the Federal Emergency 
Administrator of Public Works would be greatly 
influenced by the recommendations, acts, and 
statements of said Charles R. Olberg and would 
be guided largely thereby in their own recom- 

o v_? y * 

mendations and actions respectively on said ap¬ 
plications. ’ ’ 

The indictment next (R. 8) charges that all of the 
defendants “each then well knowing all of the prem¬ 
ises aforesaid in this indictment, unlawfully, felon¬ 
iously, knowingly and willfully did conspire, combine, 
confederate, and agree together, and each with the 
other . . . to defraud the United States of and con¬ 
cerning its properties, rights and moneys, to wit:” 

(Numerical analysis ours.) 

(1) i“of and concerning its right to have the 
governmental functions set up by the National 
Industrial Recovery Act administered in a fair 
and effective manner;” 

(2) “of and concerning its right to have the 
contract for the construction of the Willacy 
County project let bv means of competitive bid¬ 
ding;” 




(3) “of and concerning its right to hajve the 
contract for the construction of the Willacy 
County project let to the lowest responsible bid¬ 
der supplying suitable material and workmanship 
and complying with the provisions of the National 
Industrial Recovery Act;” 

(4) “of and concerning its right freely and 
fully to contract in the matter of the application 
of the Willacy County District, for a loab and 
grant from the Federal Emergency Administrator 
of Public Works;” 

(5) “of and concerning its right to faithful, 
honest, conscientious, unbiased, and unprejudiced 
services of said Charles R. Olberg, as such em¬ 
ployee aforesaid of the United States;” 

(6) “of large sums of money appropriated by 
Congress for the administration of the said Na¬ 
tional Industrial Recovery Act, 

“as will hereinafter he more fully set forth.” 
(Italics ours.) 

The indictment, after the supposed description of 
the things of which the United States was to be de¬ 
frauded, proceeds to charge generally “that thcj said 
defendants were to bring about the rejection” of cer¬ 
tain plans and specifications for a gravity and! open 
canal svstem of irrigation, and that “the said de- 
fendants were to cause the drawing and writing and 
the approval ... of plans and specifications which 
should provide for a pipe pressure system of irriga¬ 
tion . . . and the said defendants . . . were to Write 
and cause to be written, and to bring about the! sub- 
sequent approval ... of specifications of si^ch a 
nature as to make the costs of constructing the high 
pressure pipe lines on the project by the use of any 
material other than redwood piping material, pro¬ 
hibitive and commercially and practically impossible.” 

Next, the indictment proceeds to charge certain 
other of the defendants with an agreement to obtain 
control of redwood lumber prices. (R. 9.) 
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The narrative then proceeds with an allegation that 
(R. 10) “the said Charles R. Olberg then and there 
well knew” that plans and specifications would be 
submitted of such a nature as to close the bidding to 
all bidders except bidders who were to use redwood 
piping. 

And the government then proceeds to state that 
Olberg “SHOULD BE OFFERED BY THE SAID 
WILLACY COUNTY DISTRICT, through and by the 
said defendant William A. Harding, a position as 
engineer for the Willacy County District on the job 
and work of the construction of the irrigation project 
of the said Willacy County District, at a salary of, 
to wit, ten thousand dollars per annum;” (capitals 
ours); that this defendant would be influenced to 
recommend plans and specifications for the construc¬ 
tion of the irrigation project by means of a pipe pres¬ 
sure system using redwood piping on high pressure 
pipe lines, because of his interest in the position to 
be offered. 

Then, with consummate confidence the government 
concludes that the Unied States was to be deprived 
(R. 11, but analysis ours): 

(1) “of its valuable right to have effectively 
administered the governmental functions set up 
bv the National Industrial Recoverv Act;” 

(2) “of and concerning its right to have the 
said contract let by means of competitive bid¬ 
ding;” 

(3) “of and concerning its right freelv to con¬ 
tract IF THE MATTER HEREINBEFORE 
SET FORTH;” 

(4) “of and concerning its right to the faith¬ 
ful, honest, conscientious, unbiased, and unpreju¬ 
diced services of the said Charles R. Olberg;” 

(5) “of large sums of money of the funds ap¬ 
propriated by Congress for the administration of 
the said National Industrial Recovery Act.” 
(Capitals ours.) 
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At the end of what the pleader considers 4 n ade- 

quate description of a single conspiracy, the 

himself is evidently convinced that he has not 

%> 

facts to sustain a description of the conspiracy as 
one to have the contract for the construction i of the 
Willacy County project let to the lowest responsible 
bidder (No. 3), in the first numerical analysts con¬ 
tained in this brief) since the pleader fails to charge 
that object in his conclusion. 

In the case of Pettibone v. United States, 14$ U. S. 
197, 203 (1893), a conspiracy is defined to be 

“. . . a combination of two or more persons, by 
concerted action, to accomplish a criminal or un¬ 
lawful purpose, or some purpose not in itself 
criminal or unlawful, bv criminal or unlawful 
means. ’ ’ 

i 

The Sixth Amendment to the Constitution provides 
that 

l 

“In all criminal prosecutions, the accusetj. shall 
enjoy the right ... to be informed of the pature 
and cause of the accusation.” 

i 

The charge of conspiracy in the indictment jis de¬ 
signed to bring the defendants within the rule bf law 
announced by the Supreme Court of the United States 
in the case of Haas v. Henkel , 216 U. S. 462 (J.910), 
and as limited, reaffirmed in the case of Hammer- 
schmidt, et al. v. United States , 265 U. S. 182 (JL924). 
By the charge of conspiracy, the indictment seqks to 
accuse the defendants of conspiring to “impair, ob¬ 
struct and defeat the lawful function of a department 
of the Government.” The indictment no where! suffi¬ 
ciently charges a conspiracy to deprive the Govern¬ 
ment of money, property or anything of pecuniary 
value, but only so-called property rights. This jbeing 
the case, we must deal with the question as to whether 
or not the facts alleged in the indictment are sufficient 


pleader 

alleged 
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to charge a conspiracy to “impair, obstruct or defeat 
the lawful function of any department of the Gov¬ 
ernment.” 

In the case of Haas v. Henkel, supra, the Court 
speaking of the indictment, through Mr. Justice Lur- 
ton, said: 

“It is for the purposes of this case enough to 
say that it is averred that the Department of 
Agriculture includes a Bureau of Statistics estab¬ 
lished by law. That one of the governmental 
functions exercised by that department particu¬ 
larly through the statistical bureau is the ac¬ 
quirement of detailed information from time to 
time with respect to the condition of the cotton 
crop of the country. ... It is averred that the 
said Holmes was an employe or an official in said 
department and in the bureau of statistics; that 
by virtue of his duty as such official and assistant 
statistician he acquired much of the information 
upon which such reports are based and as an 
official ciame into knowledge of the probable con¬ 
tents of the regular reports. . . . That the con¬ 
spiracy was to obtain such information from 
Holmes in advance of general publicity and to 
use such information in speculating upon the cot¬ 
ton market and therebv defraud the United States 
by defeating, obstructing and impairing it in the 
exercise of its governmental functions in the 
regular and official duty of publicly promulgat¬ 
ing fair, impartial and accurate reports concern¬ 
ing the cotton crop.” 

Justice Lurton further savs: 

“These counts do not expressly charge that the 
conspiracy included any direct pecuniary loss to 
the United States, but as it is averred that the 
acquiring of the information and its intelligent 
computation, with deductions, comparisons and 
explanations, involved great expense. . . . But it 
is not essential that such a conspiracy shall con¬ 
template a financial loss or that one shall result. 
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The statute is broad enough in its terms! to in¬ 
clude any conspiracy for the purpose of Impair¬ 
ing, obstructing or defeating the lawful function 
of any department of government. Assuming, as 
we have, for it has not been challenged, tUat this 
statistical side of the Department of Agriculture 
is the exercise of a function within the purview 
of the Constitution, it must follow that ai\y con¬ 
spiracy which is calculated to obstruct or 'impair 
its efficiency and destroy the value of its opera¬ 
tions and reports as fair, impartial and Reason¬ 
ably accurate, would be to defraud the fjnited 
States by depriving it of its lawful rig ft and 
duty of promulgating or diffusing the informa¬ 
tion so officially acquired- in the way and\at the 
time required by law or departmental regulation.” 
(Italics ours.) 

In the case of Hammersclimidt and others v. \Jnited 
States, supra, Mr. Chief Justice Taft, speaking for 
the Court and commenting upon the opinion of the 
Court in the case of Haas v. Henkel, said: 


“It is obvious that the writer of the opinion 
and the court were not considering whether deceit 
or trickery was essential to satisfy the defrauding 
required under the statute. The facts in the case 
were such that that question was not presented. 
The deceit of the public, the trickery ijn the 
advance publication secured by bribery of an 
official, and the falsification of the reports made 
the fraud and deceit so clear as the gist (>f the 
offenses actually charged that their presence 
was not in dispute. The sole question was 
whether the fraud there practiced must haVe in¬ 
flicted upon the government pecuniary lo^s, or 
whether its purpose and effect to defeat 4 law¬ 
ful function of the government and injure cj>thers 
thereby was enough. That was all that) Mr. 
Justice Lurton’s words can be construed to 
mean. ’ ’ 
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Mr. Chief Justice Taft then proceeds as follows: 

“To conspire to defraud the United States 
means primarily to cheat the Government out of 
property or money, but it also means to interfere 
with or obstruct one of the lawful governmental 
functions by deceit, craft or trickery, or at least 
bv means that are dishonest. It is not necessary 
that the Government shall be subjected to prop¬ 
erty or pecuniary loss by the fraud, but only that 
its legitimate official action and purpose shall be 
defeated by misrepresentation, chicane, or the 
overreaching of those charged with carrying out 
the governmental intention.” (Italics ours.) 

In the case at bar it appears that no official of 
the Government charged bv law with carrying out the 
governmental function was corrupted, nor does it 
appear in the indictment that any misrepresentation, 
deceit or fraud was practiced upon any official or 
employee of the Government. 

It is an elementary principle of pleading that the 
the indictment must be expressed in language that 
is clear and certain: 

In the case of United States v. Hess, 124 U. S. 
483, 31 L. ed. 517 (1888), in speaking of the essentials 
of an indictment, the Court said: 

“. . . all the material facts and circumstances 
embraced in the definition of the offense must be 
stated, or the indictment will be defective. No 
essential element of the crime can be omitted 
without i destroying the whole pleading. The 
omission cannot be supplied by intendment, or 
implication, and the charge must be made di¬ 
rectly, and not inferentiallv or bv way of recital. ’’ 

w 7 WWW 

In United States v. Cruikshank, 92 U. S. 542, 23 L. 
ed. 588 (1S76), Mr. Chief Justice Waite said: 

“The object of the indictment is, first, to 
furnish the accused with such a description of 
the charge against him as will enable him to 
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make his defense, and avail himself of his con¬ 
viction or acquittal for protection against] a fur¬ 
ther prosecution for the same cause; and Second, 
to inform the court of the facts alleged, so\ 
that it mag decide whether they are sufficient 
in law to suport a conviction, if one sholuld he 
had. For this, facts are to be stated, ahd not 
conclusions of law alone. A crime is inside up 
of acts and intent; and these must be set forth in 
the indictment, with reasonable particularity of 
time, place and circumstances.” (Italics ours.) 

Again, the Court said: 

“So, too, it is in some states a crime for two 
or more persons to conspire to cheat arid de¬ 
fraud another out of his property; but It has 
been held that an indictment for such dffense 
must contain allegations setting forth the ineans 
proposed to be used to accomplish the purpose. 
This, because, to make such a purpose criminal, 
the conspiracy must be to cheat and defraud 
in a mode made criminal by statute; and |as all 
cheating and defrauding lias not been made 
criminal, it is necessary for the indictment to 
state the means proposed, in order tha[t the 
court mav see that they are in fact illegal.” 

Again, the Court said: 

“Whether a particular crime be such ail one 
or not, is a question of law. The accuseq has, 
therefore, the right to have a specification of 
the charge against him in this respect, in jorder 
that he may decide whether he should pijesent 
his defense by motion to quash, demurrer or 
plea; and the court, that it may determine 
whether the facts will sustain the indictmenjt. ” 

j 

In Evans v. United States, 153 U. S. 584, 38 L. ed. 

830 (1894), the Court said: 

“The crime must be charged with precision 
and certainty, and every ingredient of which it 
is composed must be accurately and clearly al- 
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leged. (Citations) ‘The fact that the statute in 
question, read in the light of the common law, 
and of the other statutes on the like matter, en¬ 
ables the court to infer the intent of the legisla¬ 
ture, does not dispense with the necessity of al¬ 
leging in the indictment all the facts necessary 
to bring the case within that intent.’ United 
States v. Carll, supra.” 

In Pettibone v. United States, 148 U. S. 197, 37 L. 
ed. 419 (1843), it is said: 

“This indictment does not in terms aver that 
the purpose of the conspiracy was to violate the 
injunction referred to, or to impede or obstruct 
the due administration of justice in the circuit 
court;!but it states, as a legal conclusion from the 
previous allegations, that the defendants con¬ 
spired so to obstruct and impede.” 

Again, the Court said: 

“The general rule in reference to an indict¬ 
ment is that all the material facts and circum¬ 
stances embraced in the definition of the offense 
must be stated, and that, if any essential element 
of the crime is omitted, such omission cannot 
be supplied by intendment or implication. The 
charge must be made directlv and not inferential- 
ly or by way of recital. United States v. Hess, 
124 U. S. 4S6. And in Britton v. United States, 
108 Uj S. 199, it was held, in an indictment for 
conspiracy under Section 5440 of the Revised 
Statutes, that the conspiracy must be sufficiently 
charged, and cannot aided bv averments of 
acts done by one or more of the conspirators in 
furtherance of the object of the conspiracy.” 

In United States v. Geare, et ah, 54 App. D. C. 30 
(1923), Mr. Justice Van Orsdel said (p. 33): 

“This brings us to the second branch of the 
case, the failure of the indictment to state facts 
sufficient, if true, to establish criminal negligence. 
The negligence, here sought to be charged against 
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these defendants, occurred while they were en¬ 
gaged in the performance of lawful acts. In such 
cases, the indictment must set out with the utmost 
clearness the facts upon which criminal neglig¬ 
ence is predicated. In this the present! indict¬ 
ment is lacking. Indeed, it fails to meetj any of 
the established rules of criminal pleading. An 
indictment should contain every essential fact 
necessary to clearly define the crime, and the 
offense sought to be charged should be set out 
with sufficient accuracy and completeness to sup¬ 
port a judgment, either upon demurrer or con¬ 
viction. It is true that the indictment charges 
the defendants collectively with undertaking and 
assuming to construct and erect the building, 
and to plan, design, fabricate, and furnish 
materials therefor, and that in so doinig they 
unlawfully, feloniously, and carelessly failed and 
neglected to perform their separate assumptions 
and obligations in a careful and skillful planner. 
But these are merely conclusions of the pleader. 
Nowhere does it appear in what particular the 
cement, or brick, or steel work was defective; 
nor does it apear in what respect the plaps and 
specifications and superintendence or inspection 
of the work contributed to the accident. 

“The reason for the requirement that jail the 
material facts and circumstances, essential to a 
clear definition of the offense, must appear in 
the indictment, ‘is, first, to furnish the Recused 
with such a description of the charge agaipst him 
as will enable him to make his defense, and avail 
himself of his conviction of acquittal for protec¬ 
tion against a further prosecution for the same 
cause; and, second, to inform the court of the facts 
alleged, so that it may decide whether thby are 
sufficient in law to support a conviction, if one 
should be had. For this, facts are to be Stated, 
not conclusions of law alone. A crime is made 
up of acts and intent; and these must be set 
forth in the indictment, with reasonable parti¬ 
cularity of time, place, and circumstances. ’ 
United* States v. Cruikshank, 92 U. S. 542, 558.” 


i 
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“The case at bar, however, is so completely 
disposed of by this court in Ainsworth et al. v. 
United States, 1 App. D. C. 518, that the able 
opinion of Chief Justice Alvey may be adopted 
as in every particular decisive of this case.” 


In Ainsworth v. United States , 1 App. D. C. 518, a 
demurrer to a joint indictment of several defendants 
for manslaughter had been overruled below. This 
court reversed. 

At p. 523, Chief Justice Alvey said: 


“It is certainly a fundamental principle in the 
common law, that every party accused of crime is 
entitled to have everv essential fact that enters 
into tli£ definition of the offense, set forth in an 
indictment, with such full and entire accuracy, 
that the offense may judicially appear to the court 
in pronouncing judgment thereon, whether upon 
demurrer or after conviction. This is especially 
necessary where the act or omission charged as 
producing the injury is not in itself necessarily 
unlawful, but only becomes so by its peculiar 
circumstances and relations to the result that fol¬ 
lows, in the natural sequence of events. In such 
case, every matter of fact essential to show the 
illegalitv of the act or neglect must be fullv set 


forth; and the omission of anv fact or circum- 

* 

stance necessary to constitute the offense will 
be fatal. 2 Hawk., PI. C., 25, Sec. 57; 1 Whart. 
Cr. Law, 7th ed. Sec. 285. . . Or, as declared by 
the Supreme Court of the United States, in 
the recent case of the United State v. Hess, 124 
U. S. 486: ‘The general, and, with few exceptions 
. . . the universal rule, on this subject, is, that 
all the material facts and circumstances embraced 
in the definition of the offense must be stated, or 
the indictment will be defective. Xo essential 
element of the crime can be omitted without de¬ 
stroying the whole pleading. The omission can¬ 
not be supplied by intendment, or implication, 
and the charge must be made directly and not 
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inferentially, or by way of recital.’ And again, 
in the same case, quoting from the previous case 
of the United States v. Cruikshank, 92 U. S. 542, 
the court said: ‘The object of the indictment 
is, first, to furnish the accused with such a des¬ 
cription of the charge against him as will enable 
him to make his defense, and avail hirjiself of 
his conviction or acquittal for protection against 
a further prosecution for the same cause; and, 
second, to inform the court of the facts alleged, 
so that it may decide whether thev are sufficient 
in law to support a conviction, if one should be 
had. For this, facts are to be stated, not conclu¬ 
sions of law alone. A crime is made up of acts 
and intent; and these must be set forth in the 
indictment with reasonable particularity 4f time, 
place and circumstances.’ Authorities to tljie same 
effect could be added to an indefinite j extent, 
but it is unnecessary.” j 

I 

United States v. Johnson, 26 App. D. C. 136 (1905), 
was a case in which this court affirmed the trial 
court’s action in sustaining a motion to arrest a jud- 
ment for an alleged violation of section 5479 U. S. 
Rev. Stat. The Court said (p. 139): 

“The particularity and certainty are required 
in indictments is the well-settled rule of l^iw ap¬ 
plicable to the subject. ‘The indictment ntust be 
free from all ambiguity.’ Evans vs. jlTnited 
States, 153 U. S. 584, 38 L. ed. 830. Equally jtrue is 
it that the charge must be made directly, ajnd not 
inferentially, or by way of recital.” 

Again, the Court said: 

i 

“Reading the indictment in connection with the 
statute one would naturally infer that the name 
of the notary had been forged. Counsel for ap¬ 
pellant admits that it is only by implication that 
the indictment charges that the recital Answer 
was in fact false, and adds that ‘although the 
charge is indirect and inferential,’ the effect is 
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sufficiently clear as to be unmistakable to the 
ordinary intelligence. We think that it would be 
an unsafe rule to lav down that an indictment 
is good or bad according to the degree of the 
intelligence of the indicted person or his at¬ 
torney.” 

This discussion must then, be viewed in the light 
of the foregoing rules. 

THE QUESTION 

We are here now concerned with the problem of 
whether or not the defendant, Charles R. Olberg, has 
been charged: 

(1) In a Properly Framed Indictment. 

(2) With facts showing Him to Have Participated 
in an Agreement to Defraud the United States 
Undef Section 37 of the Criminal Code. 

THE ARGUMENT 

(1) Was the Indictment Properly Framed? 

This must be answered in the negative. The 
indictment is defective in form, because of duplicity; 
in that it seeks to charge two conspiracies, “one 
entered into by all defendants, and another entered 
into by only a number of them.” (R. 30). 

The trial justice was of that opinion. Opinion of 
the Trial Justice, R. 27, 31, where the court below 
held as follows: 

“I think it is clear that the indictment does 
not charge that Olberg himself entered into a con¬ 
spiracy with the other defendants that he was 
to be offered by any of them a job; at the most 
the charge is that the conspiracy of offering a job 
was entered into by the other defendants. There¬ 
fore we have one conspiracy charged to have been 
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entered into by seven individuals, and another 
conspiracy charged to have been entered into 
by not more than six of the same individuals by 
which they were to appeal to the cupidity of the 
seventh in such a way that without agreement 
with them, but being influenced solely by his 
pecuniary interest, he would of his own accord 
do whatever he thought they desired. 

“This is not a charge of an agreement between 
Olberg and the other defendants; it is ionly a 
charge that the other defendants were to jdangle 
a bait before him and that the lure would in¬ 
fluence him to perform such official actionsjas the 
others desired. j 

“Therefore the demurrer must be sustained 
on the ground that the indictment attempts to 
charge two conspiracies, one between se\ten in¬ 
dividuals and the other between not morp than 

six of those same defendants.’’ ! 

! 

The finding of the Supreme Court of the District of 
Columbia is within the rule laid down by reason and 
authority. 

The indictment, after attempting to describe the 
conspiracy as one of six diverse methods of defraud¬ 
ing the United States (R. 8), proceeds to attempt to 
state the manner and means by which thesje six 
diverse “methods” were to be accomplished. Then, 
(R. 10) like a magician plucking a rabbit out of a hat, 
the pleader seeks to amplify his description of th\e con¬ 
spiracy by stating that it was a part thereof that the 
defendant, William A. Harding, should offer to this 
defendant a position at a ten-thousand-dollar-yearly 
salary. Nowhere does the indictment allege that 
Olberg knew of, or agreed to, such a proposition. If 
the defendant Harding had the corrupt purpose al¬ 
leged, the fact that he had an intention to use the offer 
of a position to sway the judgment of the defendant 
Olberg, does not substantiate a charge of conspiracy 
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against defendant Olberg, for it does not charge an 
unlawful agreement by Olberg. 

By assuming for the purpose of argument that 
other defendants, unnamed and not referred to, joined 
with the said Harding in a plan to make an offer, 
than an alleged agreement of six other defendants to 
present a bribe to defendant Olberg, would con¬ 
stitute a conspiracy different from that described in 
the forepart of the indictment; and therefore, by at¬ 


tempting to charge two conspiracies, the indictment 
becomes duplicitous. 

Nowhere in the indictment do allegations of fact, 
or even conclusions of fact, charge that the de¬ 
fendant Olberg was a part of the conspiracy “to 
fraud the United States. . . of and concerning its 
right to the faithful, honest, conscientious, unbiased 
and unprejudiced services of the said Charles R. 
Olberg”. Thus no explanation whatsoever is open to 
the pleader in order to justify that part of the indict¬ 
ment appearing on page 10 of the Record, where the 
offer of a position to the defendant Olberg is at¬ 
tempted to be described. 

As for the authorities, in Lewellyn v. United States, 
233 Fed. 18, a judgment of conviction was reversed, 
the Court stating: 


“In view of this difference between the ele¬ 
ments of the two offenses it is probable that the 
United States Attorney in drafting the indict¬ 
ment against Lewellyn was either uncertain about 
the law or the facts in the case and attempted to 
make an averment in one count charging both of¬ 
fenses. This was not permissible.” 


In the case of United States v. Norton , 188 Fed. 256 
the defendant was indicted for violating the national 
banking laws. The Court pertinently remarked: 

“It is an elementary rule of pleading that an 
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indictment or information must not in thq same 
count charge the defendant with two or mcjre dis¬ 
tinct and substantive offenses, and in case it does 
so it is bad for duplicity if the offenses qre in¬ 
herently repugnant, or are not different stages in 
one transaction, or involve different punishments. 

Here are two charges against the de¬ 
fendant for the same act, the false entry; each 
distinct intent charge constituting a separate of¬ 
fense. * * * Such charges may be joined un¬ 

der the statute in one indictment, but in separate 
counts.” (Italics ours.) 

In Terry v. U. S., 7 Fed. (2d) 28, in reversing a 
conviction because one conspiracy was charge^, and 
two were proven, the Court quoted with approval 
from U. S. v. McConnell, 285 Fed. 164, as follows: 

“If, however, the charge of conspiracy in the 
indictment is merely that all the defendants had 
a similar general purpose in view, and that each 
of four groups of persons were cooperating with¬ 
out any privity each with the other, and not 
towards the same common end, but toward! sepa¬ 
rate ends similar in character, such a combination 
would not constitute a single conspiracy, but sev¬ 
eral conspiracies, which not only could not be 
joined in one count, but not even in one indict¬ 
ment.” 

i 

See also Marcante v. U. S., 49 Fed (2d) 156. 

U. S. v. Wills, 36 Fed. (2d) 855. | 

Wyatt v. U. S., 23 Fed. (2d) 791 (Cert, denied!, 277 
U. S. 588). 

In Curtis v. U. S., 38 Fed. (2d) 450, the defendants 
were convicted of offenses in violation of the liquor 
laws. The first count charged a continuing conspir¬ 
acy against all the defendants to smuggle intoxicat¬ 
ing liquor from certain foreign ports into the Sjouth- 
ern District of Georgia and to receive, conceal' and 
facilitate the transportation of such liquor, |with 



18 


knowledge that it had been unlawfully imported. The 
second count charged some of the defendants with 
smuggling, and others with receiving, concealing and 
transporting. The Court said (page 451): 

“The second count charges the two offenses 
that were made the object of the conspiracy count; 
the offense of smuggling against some of the de¬ 
fendants and the offense of concealing, against 
others. That count is clearly bad for misjoinder 
and for duplicity. The fourth count charges, not 
a continuing offense, but a number of similar of¬ 
fenses separately committed over a long period 
of time. In our opinion it is bad for duplicity. 
It would be practically, if not quite, impossible 
to sustain by proof a plea of former jeopardy to 
a subsequent indictment alleging a similar offense 
within the period covered by this indictment.” 

In the case of United States v. Cleveland, 281 Fed. 
249, the Court said: 

“In reading this section (Sec. 32 X. P. A.) I 

find authority for the indictment to contain as 

* 

many separate counts as offenses may have been 
committed, but each offense should be charged in 
separate counts though they may all be tried at 
one time. This certainly gives no authority to 
write more than one offense in one count, but if 
the act 4s controlling requires a separate count 
for each offense.” (Italis ours.) 

In the case of United States v. Blakeman, 251 Fed. 
306, the Court said (page 308): 

“It seems to me that three separate crimes or 
offenses! are included or set out in the one count 
of the indictment, as each of the three state¬ 
ments was separately made and separately falsely 
certified to bv the notarv. The false certification 
of each statement constituted a crime, and such 
false making and certification of each statement 
should be alleged in a separate and distinct count 
of the indictment.” 
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Ammerman v. United States , 216 Fed. 326: the de¬ 
fendant was convicted under an indictment charging 
the violation of two Acts, one prohibiting the intro¬ 
duction of intoxicating liquors into the Indian Terri¬ 
tory, and the other prohibiting the introduction of 
intoxicating liquors into the Indian County. It was 
reversed, the Court stating: 

“The first part of the indictment charges the 
introduction of intoxicating liquors into that part 
of Tulsa Countv which is Indian countrv, and the 
latter part of the indictment charges the defend¬ 
ant with having introduced intoxicating |liquor 
into the county, which was a portion of the terri¬ 
tory of the United States known as the ‘Indian 
Territory.’ This is clearly duplicitous, as was 
held by this court in John Gund Brewing Com¬ 
pany v. United States, 204 Fed. 17, and authorities 
there cited. Perhaps no better illustration of the 
danger of permitting such an indictment toj stand 
can be found, than this case affords. The verdict 
of the jury finds the defendant guilty as charged 
in the indictment. Does this mean that tpe de¬ 
fendant was guiltv of violating the act of 1895 or 
the act of 1897? The learned trial judge was evi¬ 
dently of the opinion that the defendant was 
guilty of violating the act of 1895, * * * for 

he sentenced him to imprisonment in the peni¬ 
tentiary for three years, while under the act of 
1897, * * * confinement in prison is limited 

to two years.” 

United States v. American Naval Stores Company, 
et al., 186 Fed. 592: The indictment charged a jviola- 
tion of the Sherman Anti-Trust Act. It wai sus¬ 
tained as to the third count thereof, on the ground 
of duplicity, the Court stating (page 596): 

“The third count is a more difficult proposition. 
It is very doubtful whether by the use ctf the 
generic term ‘Monopolize’ and what follows] as a 
description of the offense in this count isj suf- 
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ficient to meet the requirements laid down in the 
familiar cases of Cruikshank (92 U. S. 542) and 
Hess (124 r. S. 483). As may be seen, the 
statute intends to create two distinct and differ¬ 
ent offenses, namely, monopolizing and attempt¬ 
ing to monopolize. 

“It is elementary that two separate offenses 
cannot be included in one count of an indictment. 
Besides, it is important that the defendant should 
know Whether the Government will proceed to 
prove that the defendants monopolized or at¬ 
tempted to monopolize. I think there is clearly 
a distinction between the two, and, although there 
is not a different punishment provided, the count 
is bad for duplicity and for lack of certainty.” 


Obviously the appellees are entitled to know whether 
the Government will proceed to prove one conspiracy 
between all seven defendants or a separate and dis¬ 
tinct conspiracy between not more than six of the same 
defendants, having a different object and purpose, and 
to the latter of which, this appellee (Olberg) was 
not alleged to be a party. 

In John Guild Brewing Company v. United States, 
204 Fed. 17, the Court announced the settled law of 
the land, in the following language: 


“The demurrer to the conspiracy indictment 
*! should have been sustained, as the in¬ 
dictment is bad for duplicity. It charges the de¬ 
fendant in one count with a conspiracy to com¬ 
mit two distinct offenses, one ‘to evade the pay¬ 
ment of the internal revenue tax required to be 
paid by the laws of the United States by persons 
engaged in such business,’ and the second, to vio¬ 
late Section 239 of the Penal Code. These are 
two distinct offenses, with different penalties for 
violations thereof. This has never been per¬ 
mitted. ! Without citing the many cases on this 
subject, the following will be found to throw 
light on that question: State v. Huffman, 136 
Missouri 58; Wood v. State, 47 Texas Cr. R. 543; 
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State v. Dennison, 60 Nebraska 192; State v. Ash- 
pole, 127 Iowa 689; State v. Wester, 67 Kansas 
810; State v. Mattison, 13 X. D. 391; tJnited 
States v. Smith, 152 Fed. 542, 545.” i 

It is respectfully submitted that the principles 
enounced in the foregoing authorities support the 
contention that the indictment is bad for duplicity. 

The Government argues, on this point, that the in¬ 
dictment charges but one conspiracy, because, saiys the 
prosecutor, what the lower court considers j as a 
description of a separate conspiracy, and what this 
defendant maintains is an attempt to charge a 
separate conspiracy, is in reality but an attempt to 

state the means bv which the United States was to be 

* 

defrauded of the services of the defendant Olberg. 
But it is readily perceived that there is no allegation 
anywhere in the indictment that the defendant Olberg 
had knowledge of what the defendant Harding vjdshed 
him to do, nor, it follows, is there anywhere an allega¬ 
tion that the defendant Olberg agreed to use llis in¬ 
fluence and power, arbitrarily and corruptly, in any 

wav whatsoever. The fact that one or more of the 
* 

other defendants might have such an object in mind, 
does not justify the inference, or the legal conclusion, 
that the defendant Olberg was part of such a| con¬ 
spiracy. 

The Government argues that all that is necessary in 
an indictment for conspiracy is the unlawful agree¬ 
ment, and an overt act in furtherance thereof. It is 
respectfully submitted that the indictment utterly 
fails in alleging an unlawful agreement on the part 
of the defendant Olberg with respect to the charge 
discussed under this point. 

A further discussion of this aspect of the ease 
would serve no useful purpose for this defendant. 
Suffice it to say that the cases cited by the Government 
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are neither in point to this discussion, nor do they 
control this decision, as a reading of the cases will 
disclose. Those cases have been analyzed in the brief 


of appellees Hammond, ("ole and Barry, and the 
analysis need not be here repeated. 


(2) Was the Defendant Olberg Charged with Facts 
Showing Him to Have Participated in an 
Agreement to defraud the United States Under 
Section 37 of the Criminal Code? 

(a) Are Facts Sufficiently Alleged to Show a 
Purpose of the Defendants to Conspire 
Toward an End Criminal at Common 
Law? 


If the indictment be considered as one charging 
the defendants with an agreement to obtain the sub- 
stitution of redwood piping in a high pressure system 
for a canal or gravity svstem of irrigation, it is 
elementary that an agreement to attain such an end 
is lawful. 

If the indictment seeks to charge the defendants 
with an agreement to defraud the United States in the 
various wavs numerically analyzed at the beginning of 
this brief, the problem becomes somewhat more com¬ 
plicated, but the answer is the same. 

The indictment alleges no facts showing that the Gov¬ 
ernment of the United States was in any way deprived 
of any of its functions or any of the functions set up 
by it under the provisions of the National Industrial 
Recovery Act, as the Statute was enacted. (Act of 
Congress approved June 16, 1933, National Industrial 
Recovery Act, Title 2; 40 U.S.C.A. 401, et seq.). The 
indictment does not state any rules or regulations of 
anv administrative agency affected bv the narrative 
contained ip the indictment; nor does the indictment 
contain facts which show a right in National Govern- 
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ment to have the contract for the construction jof the 
AVillacy County project let by means of competitive 
bidding; nor does the indictment allege facts showing 
a right in the United States Government t.o| have 
the contract for the project let to the lowest respon¬ 
sible bidder; nor does the indictment allege facts 
showing that the United States was to be defrauded 

of any sum whatsoever. 

* 

The indictment should allege facts showing not 
onlv that rules and regulations have actually! been 
made and promulgated, but also should specifically 
allege what rules or regulations are referred tol 

In the case of Panama Refining Company v. Ryan, 
79 L. ed. 223, Mr. Chief Justice Hughes (p. 238) said: 

“If the citizen is to be punished for the crime 
of violating an alleged legislative order of aji exe¬ 
cutive officer or of a Board or Commission, due 
process of law requires that it shall appeaj* that 
the order is within the authority of the officer, 
Board or Commission, and if that authority de¬ 
pends on the determinations of facts, tlio^e de¬ 
terminations must be shown.” 

In United States v. Louisville & N. R. Co., 165 Fed. 
936, Evans, District J., at pp. 938-940 states: 

“In United States v. Post (D. C.) 113 Fed. 854, 
Judge Locke very accurately said: 

‘The well-established principle of crijninal 
pleading, which requires direct, positive, and 
affirmative allegations of every point necessary 
to be proven, is to well established to require 
extended consideration. Nothing in a criminal 
case can be charged by implication, intendment, 
or recital, but everv fact necessary to constitute 
the crime must be directly and affirmatively 
alleged. ’ 

“These propositions are supported by Uhited 
States v. Hess, 124 U. S. 486. (Other citations). 
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The obvious reason for this rule is that the 
accused is entitled to have stated in the indict¬ 
ment fully and precisely all the elements of the 
offense charged against him, in order that he 
may know what he is to meet by testimony, and 
whether the facts charged constitute a crime, 
and, if so, that the judgment in this case may 
afford a bar to any further prosecution for the 
same offense. Applying the general principle to 
this case, we must hold that the accused is entitled 
to a statement of the facts showing that the rules 
and regulations have not only been ‘made,’ but 
tJtaf they have been ‘promulgated’ in the manner 
required by the act, for, if not so made and pro¬ 
mulgated, the defendant was not bound by them, 
and disobedience to them before tliev were legally 
promulgated could not be a criminal offense. The 
indictment manifestelv is not based upon the 
mere fact that cattle were transported from the 
quarantined district in the States of Tennessee 
into the State of Kentucky, but upon the fact plus 
tlie other facts that this was done without putting 
upon each side of the car used in the transaction 
the necessary placard containing the words 
‘Southern Cattle’ in letters of the size prescribed 
by the regulations, and without stamping or 
writing in plain letters the same words on the 
face of the wavbill. The offenses reallv charged 
are violations of the rules and regulations which 
the indictment avers were ‘dulv and legally’ 
made and promulgated by the Secretary of Agri¬ 
culture on March 22, 1907. While the regulations 
need not be set out in haec verba in the indict¬ 
ment, facts should be stated upon which a judg¬ 
ment of the court may be based as to the suffi¬ 
ciency of the allegation that they were ‘duly and 
legally’ made and promulgated , for it may be 
that in this connection the indictment states only 
a legal conclusion.” (Italics ours.) 

With respect to these matters, the Trial Justice 
observed (R. 33): 
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“(f) The indictment alleges that the |United 
States was to be deprived of its right t'jo have 
competitive bidding on the contract; but (the in¬ 
dictment does not set forth facts sustaining this 
allegation. If such a requirement exists! under 
Texas laws, the court, of course, can take judi¬ 
cial notice thereof, but if the requirement was 
to be one of conditions imposed by the Adminis¬ 
trator in making the loan, that fact should be 
alleged. Of course, the laws of the United States 
on the subject of competitive bidding are not ap¬ 
plicable. 

“(g) It is alleged that the United States was 
to be defrauded of its monies. This is j broad 
enough to include both the loan and grant The 
indictment specifies only the item of $400,000, 
which is said to be the profit to be made by cer¬ 
tain defendants on their contract for constructing 
the piping system. It is alleged that these de¬ 
fendants ‘were arbitrarily ahd corruptly to fix 
as their bid for the construction of the high- 
pressure pipe lines’ a price which would j allow 
them said profit, which was to be 30% (j>f the 
actual cost to them of the performance bf the 
work. 

If it is intended to charge that the Govern¬ 
ment was to be defrauded of money because the 
contract would be let at a greater price j than 
would be required but for the conspiracy, I think 
it should be alleged that the profit before des¬ 
cribed was unreasonably high or was greateij than 
was usual or customary under such contracts. 
The present indictment does not allege j spe¬ 
cifically that the conspiracy, if successful, y*ould 
have resulted in adding to the cost of the! pro¬ 
ject or increasing in any way the amount of 
the loan or grant to be made by the United 
States.” 

No requirements of which this court could I take 
judicial notice have come to the attention of counsel. 
Thus, these four alleged unlawful purposes of the 
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conspiracy would appear to be merely surplusage and 
irrelevant, thereby destroying the alleged unlawfull- 
ness of at least four objects of the conspiracy at¬ 
tempted to be described. So then, does the indictment 
contain allegations of fact showing that the objects 
of the alleged conspiracy were to prevent the United 
States from exercising a right freelv and fullv to con- 
tract in the matter of an application for a loan and 
grant, or showing that the United States was deprived 
of its right to the loval services of this defendant 
Olberg? 


It is clear that the indictment does not allege such 
facts. As to this matter, the Trial Justice was of 
the opinion (R. 32) that the indictment was insuffi¬ 
cient : 


“(a) So far as appears, the Willacy County 
District had the legal right to abandon the open 
canal and gravitv svstem and to substitute a 
redwood piping pressure system. 

“The fact that the defendants who are inter¬ 
ested jin redwood lumber might persuade the 
Willacv Countv authorities to make the change 
in tlier plans is not shown to be unlawful. 

“(b) There is nothing in the indictment to 
cause the conclusion that the pipe pressure sys¬ 
tem would be more expensive than the open canal 

and gravitv svstem. Therefore it is not shown 
* • • 

that the mere change from one svstem to another 

would result in anv increase in the loan and 

grant to be made bv the United States. 

_ » 

“(c) The allegation that defendant Harding 
was ‘ah influential and dominating factor in said 
Willacy County District’ is insufficient to justify 
the conclusion that he was able to bring about 
the change in svstems unless that change was 
thought to be desirable by the other directors. 

“(d) The indictment charges that the specifica¬ 
tions were to be so framed as to make the cost of 
other materials so exorbitant as to exclude them 
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from consideration. From the argument! I re¬ 
ceived the impression that the Government con¬ 
tended that the defendants had definitely decided 
they wanted redwood piping to be used, but they 
intended to prepare specifications which | would 
call for bids on the various materials, and that 
as to the other materials the specifications would 
make unreasonable and unnecessary requirements 
for the purpose of preventing their use. Presum¬ 
ably pipes to distribute water under pressure 
must have certain size, thickness, strength, and 
lasting qualities. If the scheme was tliatj as to 
materials other than redwood the specifications 
would require greater strength or thicknbss of 
size or greater power of resistance to rot dr rust 
than were necessary or usual, those facts jdiould 
be stated in the indictment. 

“(e) It is difficult to understand how tie de¬ 
fendants could secure control of the exclusive 
right to quote prices on redwood to be used on 
the Willacy County project. If the facts show¬ 
ing how this was to be done are set forth, the 
court may then determine whether such cpntrol 
was to be obtained legally or illegally, or whether 
the control was real or only apparent.’’ 

; j 

With respect to an agreement on the part of this 
defendant to deprive the United States of his loyal 
services, that situation has been discussed hereto¬ 
fore in this brief. As to this, the Trial court was of 
the opinion (R. 32) as follows: 

“In the second conspiracy the pleader has 
endeavored to charge that some of the defendants 
were to offer a position to Olberg, and tl^at by 
such offer he was to be bribed to violate his of¬ 
ficial duties, and that being influenced by such 
offer he was to agree with the other defendants 
that he would violate his official duties. 

“To be criminal the offer of a bribe must be 
made with a wrongful intent, and an agreement is 
an essential of any conspiracy. 
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“The present indictment omits any charge that 
the offer of the position to Olberg was made with 
intent! to influence his official actions and does 
not charge that any agreement on the subject was 
reached between him and the others. So far as 
the present indictment is concerned, defendant 
Olberg mag have told his official superiors about 
the offer and asked their advice about accepting 
it." (Italics ours.) 


Since, thdn, the foregoing six alleged objects of 
the alleged conspiracy having been shown to be either 
lawful or without foundation in fact, is there the 
vestige of an agreement presented which would be 
criminal or unlawful at common law? 

We think not. 

This defendant is not charged with having agreed 
to deprive the Government of its right freely and 
fully to contract in the matter of the application of 
the Willacy County District, nor is he charged with 
facts from which could be inferred an agreement 
to whcli he was a party to deprive the United States 
of his loval services. If he be charged with facts 
showing him to have participated in an agreement to 
substitute redwood piping system of irrigation for 
an open canal system of irrigation—STILL HE IS 
NOT CHARGED WITH HAVING PARTICIPATED 
IN AN AGREEMENT TO COMMIT A CRIME. 


(b) Are Facts Charged to Show that the 
i Defendant Olberg Agreed to Use Unlaw¬ 
ful Means to Accomplish a Lawful (or 
Unlawful) Purpose? 

We think not. 

The means charged by the Government that this 
defendant \yas to employ, in order to obtain the sub¬ 
stitution, are to be found beginning at the fourth 
line from the bottom on page 8 of the Record and 
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running thence, even by the Government’s reckoning, 
to that portion of the indictment immediately preced¬ 
ing the beginning of the recitation of overt acts, 

Overt acts alleged in an indictment may not serve 
to bolster an inadequately described conspiracy. U. S. 
v. Britton, 108 U. S. 199.’ ’ j 

That portion of the indictment beginning at Re¬ 
cord page 8, hereinabove described, affords no trace 
of a charge directed against this defendant for the 
use of unlawful or criminal means to obtain a sub¬ 
stitution in irrigation svstems. 

A reiteration of this statement or a more detailed 
consideration of the indictment will not be of benefit 
to the persuasiveness of this brief, nor to the judicial 
consideration of this court. 

It is respectfully requested that the court examine 
the pages of the Record referred to. 

Since the means alleged as the method by 'syhich 
the supposed agreement was to be effected, ai*4 not 
unlawful, the indictment charges no crime. 

The crime of conspiracy consists of an agreement 
to attain an unlawful object, or an agreement tb at¬ 
tain a lawful object by unlawful means. 

It has been shown in the opinion of counsel, that 
the indictment in the present case fails to state facts 
showing an agreement to attain an unlawful object, 
and also fails to state facts to show an agreement to 
attain a lawful object by unlawful means. 

If, however, the indictment be considered as one 
for an agreement to attain a lawful object by unlaw¬ 
ful means, in the light of all the authorities, it is 
lacking in substance, since no unlawful means are 
alleged. 

In Pettibone v. United States, 148 U. S. 197, 37 L. 
ed. 419 (1893), Mr. Justice Fuller said (p. 203): 

! 

I 
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“A conspiracy is sufficiently described as a 
combination of tiro or more persons, by concerted 
action, to accomplish a criminal or unlawful pur¬ 
pose, or so>ne purpose not in itself criminal or 
unlawful, by criminal or unlawful means, and the 
rule is accepted as laid down by Chief Justice 
Shaw in Com. v. Hunt, 4 Met. Ill, that when the 
criminality of a conspiracy consists in an unlaw¬ 
ful agreement of two or more persons to compass 
or promote some criminal or illegal purpose, that 
purpose must be fully and clearly stated in the 
indictment; while if the criminality of the of¬ 
fense consists in the agreement to accomplish a 
purpose not in itself criminal or unlawful, by 
criminal or unlawful means , the means must be 
set out." (Italics ours.) 


This appellee emphasizes his position here to be 
that: 


(1) the indictment charges no illegal 
the alleged agreement of the defendants, 


purpose 

because 


in 


(a) to agree to substitute a redwood piping 
system is not illegal, or 

(b) no facts are alleged to sustain the conclusion 
that the government has been defrauded in the 
six wavs numericallv analvzed at the beginning of 
this brief. 


(2) the indictment should, therefore, allege some 
criminal means to be employed by this defendant 
in carrying out the purported agreement, but fails to 
do so. 

Here then, the indictment is insufficient. 

The textbooks support these statements. See: 

2 Zoline, Federal Criminal Law and Procedure, 
324, Section 1047. 

3 Bishop, Xew Criminal Procedure 13G7 (1913) Sec¬ 
tions 219 through 222. 
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1 'Wharton, Criminal Procedure (10th ed.)\ 614 

(1918) Section 516. | 

2 Wharton, Criminal Law (11th ed.) 1778 (1912). 

Atwell, Federal Criminal Law 219 (1911) Section 
181. 

Likewise, decided cases conclusively establish that 

* i 

where the purpose of the agreement is lawful, in <j>rder 
to constitute a crime, the indictment must allege\ that 

i 

unlawful means are to be employed. 

See: 

.Jelke v. U. S., 255 Fed. 2(54 (C. 0. A., 7th, 1418). 

V. S. v. Milner, 36 Fed. 890 (C. C. X. D. Ala., 1888). 

U. S. v. Moore, 173 Fed. 122, 132 (C. C. D. pre., 
1909). 

V. 8. V. Gardner, 42 Fed. 829 (C. C. X. D. N. Y., 
1890). 

U. S. v. Patterson, 55 Fed. 605 (C. C. D. Mass., 
1893). 

Tillinghast v. Richards, 225 Fed. 226 (D. C. It. I., 
1915). 

In the Jelke case supra, the Court said at page 275: 

“An indictment attempting to charge conspir¬ 
acy is sufficient if it follows the language oi the 
statute and contains a sufficient statement of an 
overt act to effect the object of the conspiracy, 
excepting ivhere the object of the conspiracy is 
in itself lawful , and in such case the means must 
be set forth with such particularity as to disclose 
their illegality and the intended criminal in¬ 
tent , and except also those cases where the Con¬ 
spiracy is to defraud the Government in a fan¬ 
ner which would not permit of the defendants 
being fairly and reasonably informed of the char¬ 
acter of the offense without such detailed st^ite 
ment of the means and the time and place Ming 
set forth.’’ (Italics ours.) 
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At page 276 the Court says: 

“It is conceded that if the act which the con¬ 
spirators combine to perform is unlawful , it is 
not necessary to set out in the formation the 
means intended to he employed in accomplish¬ 
ing it f . . . But if the end in view is lawful or 
indifferent and the conspiracy only becomes crimi¬ 
nal by reason of the unlawful means whereby it 
it is to be accomplished, it becomes necessary to 
show the criminality bv setting out the unlawful 
mcans.’’ (Italics ours.) 

In the Milner case supra, the Court said at page 

> 1 : 

“Considering, then, both counts as charging 
a conspiracy to defraud the United States, the 
question is first presented whether such conspir¬ 
acy is sufficiently set forth. It has been decided 

» • 

in this circuit upon reason and authority that an 
indictment for a conspiracy should charge the 
object of the conspiracy, but need not charge the 
means to be employed. U. 8. v. Goldman, 3 
"Woods, 187. Of course, in a conspiracy to effect 
a lawful purpose, by unlawful means, the unlaw¬ 
ful means constitute the object of the conspiracy 
to such an extent that they should be as fully set 
out as the nature of the case will permit.” (Ita¬ 
lics ours.) 

In the Moore case supra, the Court said at page 132: 

“If the object of the combination is unlawful, 
the means contemplated to effect such object are 
immaterial, either in a criminal prosecution to 
punish the perpetrators for entering into the 
combination or to recover of them the damages 
inflicted by carrying out the object of the con¬ 
spiracy: and it is not even necessary that the 
means should have been agreed upon. Where, 
however, the object of the conspiracy is in itself 
not unlawful, the object is immaterial an-d the il¬ 
legality of the means used or intended to be used 
constitutes the offense.” 8 Cyc. 622. 



33 


“It may be further observed that all unlaw¬ 
ful conspiracies must be attended with 4 cor- 
rupt motive. 'Without the corrupt motives of the 
confederates, no criminality can attach t(3 the 
confederation. The corrupt motive may be made 
to appear by the indictment in two ways-]—one, 
in charging that the object of the conspiracy is 
to accomplish an unlawful act. . . . 

“The other way is by charging a combination 
to do a lawful act , or an act innocent in itse\f, by 
unlawful means. In such a case the inteht or 
corrupt motive must appear through the allega¬ 
tions of the means employed to effect the object 
of the conspiracy. To illustrate: If two or more 
persons are charged with a conspiracy to de¬ 
fraud the Government of its revenue, the intent 
to defraud attends the combination for that pur¬ 
pose, and the means whereby to accomplish the 
purpose may or may not in themselves, and dis¬ 
connected with the unlawful purpose, be cor pup t. 
But, if it be charged that certain persons j con¬ 
federated to do a lawful act by unlawful or crimi¬ 
nal means, then it must be that the means em¬ 
ployed shall be attended with a corrupt motive, 
which must adequately appear by the allegations 
of the indictment.” (Italics ours.) 

In the Patterson case, supra, the Court said: j 

“The statute is not one of the class where jit is 
always sufficient to declare in the words of the 
enactment, as it does not set out all the elements 
of a crime. A contract or combination in re¬ 
straint of trade may be not only not illegal, but 
praiseworthy; as, where parties attempt to en¬ 
gross the market by furnishing the best goods, or 
the cheapest. So that ordinarily a case cannot 
be made under the statute unless the means\are 
shown to be illegal, and therefore it is ordinarily 
necessary to declare the means by which it id in¬ 
tended to engross or monopolize the market. 
And by the well settled rules of pleading it is I not 
sufficient to allege the means in general language, 
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but, if it is claimed that means used are illegal , 
enough must be set out to enable the court to see 
that they are so, and to enable the defense to 
properly prepare to meet the charge made 
against it. (Italics ours.) 

Thus, the Government’s contention, that it is un¬ 
necessary specifically to allege the means to be em¬ 
ployed by the alleged conspirators, is unsound. 

Effect of Unconstitutionality of the National 
Industrial Recovery Act, Title II, 

(40 U. S. C. A. 401, et seq.). 

The indictment alleges a right in the United States 

to the benefits of the National Industrial Recovery 

Act, and a right to the services of the defendant Ol- 

berg, an employee of the United States Government 

under the National Industrial Recoverv Act. 

* 

By conclusion of fact and law (defective in form as 
heretofore jsliown) the indictment attempts to allege 
that the United States was deprived of its right under 
the National Industrial Recovery Act; and of its 
right to the services of an employee under the Na¬ 
tional Industrial Recoverv Act. 

If the National Industrial Recoverv Act be con- 

•> 

sidered unconstitutional, the United States would then 
not be possessed of rights allegedly invaded, and no 
crime would be charged under anv theory of criminal 
pleading. 

The National Industrial Recovery Act is unconsti- 

* 

tutional, and for reason forming the basis of this con¬ 
clusion, counsel respectfully directs the attention of 
the court to the brief of appellees Hammond, Cole and 
Barry, and to the following cases therein cited and 
discussed. 

Panama Refining Co. v. Ryan, 79 L. ed 223 (decided 
January 7, 1935). 
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Washington Water Power Co. v. City of Coeur 
D’Alene, 9 Fed. Sup. 263 (D. C., D. Idaho., |N. D., 
1934.) | 

Missouri Public Service Co. v. City of Concordia, 
8 Fed. Sup. 1 (D. C., W. D. Mo., 1934). 1 

U. S. v. Certain lands in City of Louisville, {]) Fed. 
Sup. 137 (D. C., W. D. Ky. 1935). 

Hart Coal Corporation v. Sparks, 7 Fed. Sup. 16 
(D. C., W. D. Ky. 1934.) 1 

U. S. v. Boyer, 85 Fed. 425 (D. C., W. D. Mo., JI898). 


SUMMARY 

The brief of this defendant, Charles R. Olberg, has 
demonstrated to the court that this appellee has been 

charged: j 

I 

(1) In an indictment bad for duplicity. ! 

I 

(2) In an indictment that fails to allege facts Show¬ 
ing the defendant Olberg to have participated in an 
agreement to defraud the United States under Sec¬ 
tion 37 of the Criminal Code; namely, 

(a) That facts are not alleged to show a pur¬ 
pose of defendant Olberg to conspire toward 
an end criminal at common law. 

(b) That facts are not alleged to show! that 
the defendant Olberg agreed to use unldwfid 
means to accomplish either a lawful or art un¬ 
lawful purpose. 


(3) With having invaded a right of the United 
States, which the United States actually did not 
possess because of the unconstitutionality of the law 
upon which the right is allegedly based. 

For the foregoing reasons, this court should akrm 
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the action of the Supreme Court of the District of 
Columbia in sustaining this defendant’s demurrer to 
the indictment. 

Respectfully submitted, 

Milton W. King, 

Bernard I. Xordlinger, 

Attorneys for appellee Charles R. Giberg. 



